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The Arab Spring constitutions
For whose benefit?

Zaid Al-Ali

Who decides what a constitution’s purpose should be?

A UNIVERSAL TEST

Scholars and practitioners have long struggled to identify what qualities make
a constitution successful. The question is incredibly complex, not least
because there is very little consensus on what constitutions should look like,
or on the areas that constitutions should deal with. In an effort to resolve this
issue, there is a natural tendency amongst many scholars to favor a “universal
test,” that is, a single set of criteria that can be applied universally to measure
the performance of all constitutions. While such an approach is certainly
tempting, not least of all because of its simplicity, there are at least two sets of
reasons that we should question its applicability in all cases.

The first is related to the fact that any attempt to establish external eriteria
will neeessarily have to remain as general as possible. Constitutions are
enacted in countries with widely varying starting points and are also subject
to be influenced by a multiplicity of factors. A constitution can be enacted for
the purpose of ending violent conflict (e.g. Bosnia), alleviating poverty (e.g
Ecuador) or transforming a previously discriminatory socicly inlo a more
egalitarian one (e.g. South Africa), while others are designed merely to stream-
line government in what is already an effectively administered state (e.g.
Switzerland). Some constitutions are well constructed but are applied in states
that barcly survive in unstable regions and that arc subject to overbearing and
negative foreign influence (e.g. Yemen), while others still are applied in
countries that exist within a broader state of peace and economic development

(e.g. Spain).
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and idiosyncrasies and to remain focused on general objectives. The alter-
native would simply be unworkable: If we were to apply a narrow set of criteria
to evaluate constitutions, the result would be that many of those individual
tests would simply be inapplicable to a large number of contexts. For example,
a universal test that measures constitutions’ success in promoting racial equal-
ity would be inapplicable in Tunisia, which is racially homogeneous. A test
that mcasures a constitution’s capacity to end violent conflict would also not
be particularly valuable in Switzerland, given the absence of any significant
strife in that country to speak of.

Asaresult, the result is that a universal test could only be practically possible
if it included criteria that are broad enough to be applied to all countries.
The result of that generality is that (i) however the test is conceived, its
relevance will be subject to question in a host of countries, and (ii} the
proponents of the test will not be able to establish causation for success or
failure in a large number (and possibly even a majority) of cases.

On the issue of relevance, the difficully is that whoever conceives
a universal test will necessarily be doing so based on a particular set of values.
To take but one (obvious) example, Western academics and international
institutions are very likely to be inspired by liberal democratic values in
delermining the conlenl of a universal lesl, and their version of the lest
would likely revolve around a constitution’s ability to bring about two main
clements, namely peace and economic development. There is little question-
ing that these aspirations are shared by most if not all peoples around the
world; what is subject to question is whether those aspirations alone constitute
the “minimum core” for most countries.

Thus, for example, many states include amongst their list of priorities the
desire to promote religious values (e.g. Iran, Afghanistan and El Salvador).
Others consider economic development on its own to be unsatisfying, and
prioritize the war against incquality (c.g. Columbia, Iicuador, cte.).
If a universal test based on broad liberal values is applied in cither of those
cases, the result may be that the relevant constitutions are judged to be
successes or failures by outsiders, but national actors may be totally indifferent
to the analysis given that the criteria do not reflect their own set of values.

Conversely, in some cases and based on rare circumstances, a people’s
minimum core of aspirations may be even narrower than those encompassed
by standard liberal values. By way of example, the clear priority for Bosnia in
the mid-199os was lo end lo the conflict, and on that basis the 1996 conslitution
has been enormously successful. On the other hand, the constltutlon has
clearly

i S
Simply judging the Bosnian constitution to have been a failure on that basis
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does not adequately convey the challenges that the country was facing at the
time when the constitution entered into force. A better summation of Bosnia’s
position would be to say that the 1996 constitution was successful in achieving
the overarching goal of ending a violent conflict, but that now the constitution
should be either replaced or amended to satisfy a different set of goals. On the
issue of causation, broad universal criteria will also be unsatisfying in many
causcs simply becausc it will be elose to impossible to cstablish a causal link
between the constitution and the very broad criteria that a universal test would
include. For example, determining whether a constitution has contributed to
peace and stability would not be a particularly interesting exercise in
Switzerland, given that its situation depends on factors that extend far beyond
the constitution. Also, crediting the 1978 constitution for Spain’s relative
economic prosperity would not be satisfying, considering that Spain has
been a major recipient of financial assistance from the European Union for
decades. The same would be true in Qatar, Kuwait and the United Arab
Emirates, in which a universal test might find that the conslitutions of those
three countries to be roaring successes, while it is obviously the incredible
abundance of natural resources and the absence of major popular centers that
is the main factor there.

On the other hand, where a conslitution establishes a very clear and narrow
goal for itself, such as to reduce inequality, then the country’s success or failure
in doing so may be far casier to trace. A genuine attempt to reducce inequality
would include specific mechanisms to do so (e.g. the tutela under the
Columbian constitution) and it would be possible in many cases to determine
whether those specihic mechanisms have had any impact in achieving the
constitution’s objectives.

A final, and perhaps more important, objection to the idea of a universal test
is that many constitutions clearly establish a series of contextspecific objec-
tives of their own. Many constitutions will often include clear declarations of
intent in their preambles or elsewhere in the text, which will also be matched
by public statements by drafters, political elites and by members of the general
public. The 2014 Tunisian constitution, for example, is clear in its intent to
cstablish “social justice” as a matter of priority, which clearly matches the
demands of the popular and spontaneous revolution that commenced
in December zo10 (details follow). The Tunisian people and political elites
appear to have reached a consensus on what their constitution is supposed
lo achicve; so it is unclear why anyone would seck to measurc that text
according to a different standard. It says something about own instincts if we
wve should be eval ding
constitution in question and the people
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who live in the country in question are already clear on what they are trying
to achieve.'

THE TEXTS THEMSELVES

In the absence of a universal test, the only alternative is {o measure constitu-
tions against criteria that are determined on a case-by-case basis.
The challenge is therefore to determine a methodology for deciding how
that criteria can be identified, and the obvious place to start is to interpret
the text of a constilution itself. The difficulty here is that whatever methodol-
ogy is adopted will depend on the legal traditions that are in place in the
jurisdiction that is under scrutiny. Indeed, it would not make much sense to
use US legal interpretative rules to interpret the Egyptian constitution, given
that that constitution is heavily imbued in Egypt’s own legal traditions, which
assume a different set of interpretative tules. As a result, the discussion that
follows is based on an application of legal interpretative rules as they are
generally applied in the Arab region.

it is a standard rule of legal inferpretation that when examining a text, we
must first give the words that arc used in the constitution their li meaning.
On the question of constitutional purpose, preambles (where they exist) are
the natural place to start given that they often seck to encapsulate the text’s
general objective and describe what type of state is being established. In the
Arab region, preambles are often drafted and agreed upon before the rest of the
text is completed, and various iterations are normally published in national
media, provoking significant discussion.”

Standard rules of interpretation also provide that we must move beyond the
general and seek to understand the nature of a constitutional text from the
remainder of its substantive content. A constitution can expose its objective in
the body of the text, either expressly in a statement of purpose or by establish-
ing mechanisms that prioritize the pursuit of certain objectives over others.
Importantly, when analyzing a text for this purpose, the reader must adopt
a holistic approach, particularly as provisions from opposite parts of

' Nevertheless, one might imagine at least two situations in which external criteria may be
applied to evaluate a constitution: (i) where a clear objective based on national interests is not
casily idenliliable; (if) where a conslitulion’s slaled objeclives arc loo narrow and do nol
1'esp(md n any clear manner to the material needs of any segment of the populaiion.
Tunisia’s inal conslilulion was adopled in January 2014, bul ils preamble was in ils [inal form
in June 2012; see “T'inal Draft of Preamble to 2012 Tunisian Constitution: Iinglish Translation by
I'unisia Live,” I'arah Samti, Tunisia Live, published at faddaliya, 21 Junc 2012; “T'he Preamble of
Timisia’s Constitution: Agreement and Discord” (‘3 Gils | oagl |yl 4ala”) Ayman
Madhab, Al-Jazeera, 11 Junc zo12.
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a constitution can work together either to enhance each other or establish
a clear priority of objectives. Conversely, provisions may also negate each
other’s impact in ways that are not obvious upon first reading.

Some preambles are very clear in the objectives that they seek to achieve,
others less so. Spain’s 1978 constitution is typical of liberal constitutions in that
its preamble includes commitments to democracy, the rule of law and
a respect for human rights and cultural traditions. The preamble also provides
that the “Spanish Nation” seeks a “fair economic and social order,” and
a “dignificd quality of life for all,” which places Spain within a socio-
democratic tradition of placing emphasis on socioeconomic rights, particu-
larly through the delivery of essential services to the general population
(Comella 2013).3 On its own, however, that specific wording does not clearly
indicate the constitution’s own order of priorities. For that, a more holistic
interpretation of the constitution’s substantive provisions is necessary.

The constitution provides that citizens have the right to a number of social
and economic rights, including housing (article 47) and health care (article
49). In addition, article 9(z) clearly establishes that it is the government that is
ultimately responsible “to promote conditions ensuring that freedom and
equality of individuals and of the groups to which they belong are real and
elfeclive, lo remove the obslacles prevenling or hindering their full enjoy-
ment, and to facilitate the participation of all citizens in political, economic,
cultural and social life.” At the same time, however, the constitution also limits
the right of ordinary citizens to directly implement any of the constitution’s
social and economic rights, in the absence of implementation legislation
(article 53(3)), which places the government firmly in control of the state’s
policy. The constitution’s goal of establishing a social order is therefore
tempered by its desire to ensure that the government remains unfettered at
the summit of the state’s pyramid.

The point can be made more clearly through a comparison with the South
African text. The preamble to South Africa’s 1996 constitution also includes
reference to democracy, fundamental human rights and quality of life * Those
general principles are given more specific meaning by Chapter 2, which

Many other preambles share the same qualities.

+ Fenador's 2008 constitution stands apart from both previons examples. Tt also includes refer-
cnce lo demoeralic values, to which it adds a commilment Lo “social liberalion struggles against
all forms of domination and colonialism.” The preamble is followed by a list of the state’s prime
dulies, which includes “planning nalional developmenl, eliminaling poverly, and promoling
sustainable development and the equitable redistribution of resources and wealth to enable
access to the good way of living” (article 3). The wording here is casily distinct from the liberal
values set ont in the Spanish and South African texts, and clearly illustrates the constitution’s
abjcclives.
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provides for a right to housing, health care and education (articles 26, 27 and
29). In contrast to the Spanish text, however, the South African constitution
ensures that even in the absence of a law, individuals may petition a court for
relief in direct application of the constitution; the courts are specifically told
that, when applying a provision of the Bill of Rights (which includes social and
economic rights), they “must apply, or if necessary develop, the common law
to the extent that legislation docs not give cffect to that right” (article 8).
As a result of this and other provisions, the South African constitution’s formal
commitment to establishing a social democracy appears significantly stronger
than the Spanish case, and can reasonabl_\' be considered to constitute one of
the constitution’s main objectives (Leibenberg 2010).

In the event that different parts of a constitution point in opposite directions,
an attempt must be made to reconcile them. On occasion, clear contradic-
tions can be identified in which case the reader must reach her own reasoned
view on what the constitution’s true objective is, based on an evaluation of the
entirely of the circumstances. In that sense, the fact that a constitution estab-
lishes a series of political, sacial and economic rights without saying anything
about who enjoys those rights or liow they are o be enforced, that it subjects
a nominally independent judiciary to legislation while at the same time
allowing unelecled excculives lo play a conlrolling role in the legislalive
process clearly indicates a clear order of priorities and a sense of the same
constitution’s objectives.

By way of illustration, Iraq’s now-defunct 1970 interim constitution did not
have a preamble, but included a general statement of purpose establishing
Iraq as a “sovereign people’s democratic republic. Its basic objective is the
realization of onc Arab Statc and the cstablishment of a socialist system”
(article 1).° To underline its supposed commitment to the principle of democ-
racy, the interim constitution also provided that the people are the “source of
authority and its legitimacy” (article 2). The constitution’s system of govern-
ment however established a different set of priorities. A “revolutionary com-
mand council” was established (article 37) and granted both full legislative
and executive functions (article 42). The council was responsible for selecting
its own members (who had to be drawn from the Baath party’s lcadership
(article 38)), who were accountable only to the council itself (article 43).
The stated objective of establishing a socialist democracy was therefore clearly
eclipsed by the desire to perpetuate undemocratic rule by a closed circle of
individuals.

> Anmnofficial translation of the 1970 interim constitution is available here: www.zaidalali.com
/resources/eonstilulion-of-iraq/.
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It is important to note that Irag’s 1970 interim constitution was not the
product of a modern and democratic constitution-building process. The text
was essentially drafted by Baath party loyalists who offered few concessions if
any to the country’s other communities or groups. As the carlier analysis
indicates, it is possible to discern what the text’s objectives were; but because
of the manner in which it was drafted, that analysis says close to nothing about
what the general population, or indeed what anyone outside of the Baath
party’s circle of leaders, were hoping that the constitution might achieve for
them. The question therefore is this: In what circumstances should we move
beyond an analysis of the text itself and expl()re, the role, statements and
behavior of particular national actors when identifying constitutional
purpose?

According to another rule of constitutional and legal interpretation, readers
should only explore parties’ intent through their behavior and writings in
specific situations. For example, where a contradiction in the text cannot be
resolved through an analysis of the provisions of their own, then we may be
justified in determining what the drafter’s intent was at the time when the
constitution was written. In that situation, a reader may be justified in exam-
ining the archives of the constitution drafting committee (if they exist) to
determine the draflers” original intenl, or even the wrilings, slalemenls and
behavior of the political leaders who influenced the drafting process. This
mcthod of interpretation is mercly an extension of the type of textual analysis
set out earlier: It allows us to determine, through a different means of inter-
pretation, what a constitution’s actual objectives might be.

THE PEOPLE

Importantly, there are situations in which a reader seeking to uncover
a constitution’s objective may be justified in moving beyond the text’s wording
and even the drafters’ intent. This is particularly the case when a constitution
does not enjoy any form of internal legitimacy,® because it: (i) is clearly
undemocratic (as in the case of the Iraqi 1970 interim constitution); (i) is
out of date (because it has not kept up with social norms); or (iii) has been
manipulated by specific actors (such that the manner in which the text has

been applied does not encapsulale the interests of the general population).
¢ Here, | draw a distinclion belween inlernal legilimacy (which can resull [rom a number ol
factors and circumstances) and international legitimacy (which is achieved through sufficient
acceptance of a country’s constitutional framework in the international community of nations).
Tnternational legitimacy does not necessarily depend on the constitutional framework’s accep-
lance by the population thal il is designed Lo govern.
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In these situations, it is still possible to explore what the constitution’s objec-
tives actually are, but there is a separate and more important question which is
what they should be.

Ideally, this new line of inquiry should be answered through an exploration
of the needs and desires of the relevant country’s general population insofar as
their constitutional framework is concerned. But there are a number of
challenges that must be met, the first being how to resolve divisions in public
opinion. Clearly, there can never be absolute consensus between all the
members of the population, so what we are looking for is a sufficient degree
()f acceptance CXPTCSSC(] by C()lnlnunity lﬁﬂdﬁl’ﬁ, SCI](JIHIS, PI()teStﬁrS as
recorded in official statements, negotiated agreements or through actions of
public protest. Luckily, there are a number of situations in which that level of
consensus is relatively easy to identify. For example, Juan Bautista Alberdi,
one of nineteenth century’s leading scholars on Latin American constitution-
alism, found that the struggle for independence and against economic back-
wardness constituled the “greal dramas™ of the lime and that the region’s
constitutional frameworks should have been geared in favor of resolving
those dramas (Alberdi z2015). Today, Roberto Gargarella (Alberdi’s successor
and a contributor to this volume) identifies “inequality” as the region’s mod-
e drama (Gargarella 2013).7 Since 2zou1, it has been possible lo argue quile
convincingly that large majorities of citizens in many Arab countries
(although certainly not all) have prioritized social justice and the protection
of basic freedoms over other potential objectives (details follow).

Even in those cases, however, significant proportions of the population
might disagree with the voice of the majority or of the most vocal
clements of the population. In 201, it would have been reasonable to
assume that crushing majorities of Egypt’s population supported the calls
for greater freedom and social justice, but by 2012° and even more so by

For more on the drama of incquality in Latin America and the impact that it has on public
acceptance of existing constitutional frameworks, sce “The Latinobarémetro Poll: When the
Tide Goes Qut,” The Economist, 26 September 2015.

In Fgypt’s May-June 2012 presidential elections, 48.27% of voters opted in favor of Ahmed
Shafik, losing only narrowly to Mohamed Morsi. Shafik was former dictator Hosni
Mubarak’s last appointed prime minister, and served as commander in chief of the Air
Farce from 1990 to 2002, During his election campaign, Shafik referred to Hosni Mubarak as
a “role model” (“Egyplians Learn 'I'hal Democracy Somelimes Producces T'ough Choices,”
The Post and Courier, 29 May 2012); Shafik also promised a retumn to the old order if he was
elecled, including the reeslablishment of a slrong securily slale (“Ahmed Shalk, Mubarak’s
Last Prime Minister, Is the Surprise Contender in Tigypt’s Presidential Race,” Hannah
Allam, McClatchy Newspaper, 17 May zo12). For morc on Shafik's campaign promiscs,
see “Text of the Candidate Ahmed Shafik’s Speech at the Find of His Flectoral Campaign”
(“hulani) ailea J52 8 3d deal 22 sl llad a”) ALWatan News, 14 Junc zo1z.
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2013, it became obvious that significant proportions of the population
prioritized law and order over other considerations. Clearly also, if large
segments of Latin America’s population prioritizes the struggle against
inequality, then so do many seck to maintain their positions of privilege,
often on the basis that the economy and the general welfare is better served
under the status quo (Frank 1967). Where contradictions of this nature
cxist, the reader sccking to uncover a population’s constitutional objective
will have to make her own individual assessment of whether different
visions for a country’s fundamental text can be reconciled, or even whether
one set of objectives should be prioritized over others. In the case of Latin
America, one could convincingly argue that failing to priorities the struggle
against inequality is inviting a society to breakdown as a whole, which itself
would undermine one segment of the population’s goal to maintain privi-
lege. Meanwhile, in the Arab region, the result of prioritizing law and order
over other considerations has already been made clear through the 2011
uprisings.

Another difficulty arises in distinguishing circumstances in which popular
opinion and mobilization is manipulated by specific political actors in order
to gain leverage over rivals. The 2013 protests that led to the removal by the
mililary of President Mohamed Morsi were al first assumed lo have been the
result of a grassroots effort with no political leadership.’ Since then, it has
been widely accepted that the protest leaders enjoyed the support of a large
segment of Egypt's security establishment and of its business community.”
When pursuing my proposed line of inquiry on determining what
a constitution’s objective should be, it we turn to popular opinion as a gage,

¢ By the end of June 2013, a large segment of Egypt’s population grew so frustrated by President
Mohamed Morsi’s performance that millions participated in protests demanding that he
resign, and subsequently appeared to support the military’s decision to depose him. See
“Protesters Across Egypt Call for Mohamed Morsi to Go,” Patrick Kingsley, The Guardian,
30 Junc 2013.

See “Protesters Across Egypt Call for Mohamed Morsi to Go,” Patrick Kingsley, The Guardian,
30 June 2013 (quoting Michael ITanna, a fellow at the Century Foundation, as saying that the
protests were remarkable because they were “a bottom-up, grassroots effort and not directed by
political opposition leaders. In a sense, they have latched on to this expanding current. While
the organisers were diligent and creative, while lacking organisation and funding, this breadth
of mass mobilisation could not have hmlxpimd unless the protest movement was tapping into
deep and growing [rustration and disenchantment with the current course of the country and its
leadership”).

See for example “Sudden Improvemenls in Egypl Suggesl a Campaign lo Undermine
Morsi,” Ben Hubbard and David D. Kirkpatrick, The New York Times, 10 July 2013; “Al-
Watan Reveals I'ull Details of the Communications between the Army and Tamarod on
3 July” (“sds 3 e Mosai Gl Juad ALASH Jaalith CalS3 Gla V) Mohamed Ali Hasan, Al-
Walaii, 4 July 2015.
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then we must find a way to distinguish between genuine and unfettered views
of the general population and situations where popular opinion may be
skewed by special interests. One possible mechanism is to rely on the general
population’s views only to the extent that those same people have no stake in
government and to the extent that no one in government has any specific stake
in encouraging the views that are being expressed. Applying that standard to
Egypt, we can casily distinguish between the 2011 protesters who faced opposi-
tion from most of the state’s bureaucracy and security institutions, and their
2013 peers who were encouraged in their actions by the police, the military, the
Inediﬂ E{ll(] ()tllCrSA

Other countries face the opposite problen. In many situations, it is siply
not possible to consult the general population (e.g. Bosnia between 1992 and
1995), nor is it possible for ordinary people to disagree with the policies of their
governments (eAg. Iraq pri()r to zoog). In such situations, it would be safe to
assume that the general population would prefer to be free from conflict and
the yolk of oppression, but it would not be possible to delermine where the
general population places its priorities. Where there is a lack of basic freedoms
lo the extent that the general population cannol engage in a discussion on
constitutional priorities, the line of inquiry that is being suggested here cannot
be approached in the same manner. The only possible solution, inadequale as
it may be, would be to carry out an independent inquiry based on whatever
data and information may be available on the circumstances of the country in
question in order to determine what set of priorities might exist for its con-
stitutional framework. Thus, if such an exercise had been carried out in Bosnia
during the 1990s, we would most likely have concluded that ending the
conflict was the priority and in that sense the 1996 constitution has been
successful. In Iraq prior to 2003, we might have concluded that the protection
of fundamental freedoms and national reconciliation (including through the
establishment of an inclusive governance framework) should have been
prioritized in any post-totalitarian arrangement. If that is the standard, then
we can reasonably conclude that the 2005 constitution has been a failure (Al-
Ali 2014).

THE PRE-2011 CONSTITUTIONS

The dynamics behind their elaboration

Prior to 2011, genuine political power in the Arab region was concentrated in
thehande of e all grovime af linge mrocidorte mailibare offnore and othor gorionr
the hands of small groups of kis residents, military officers and other senior
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elected (Salloukh et al. 2015)." These individuals were in a prime position to
influence each country’s constitutional culture, including what each constitu-
tion’s objective would be. The controlling elites” understanding of constitu-
tional purpose was informed by a number of factors, including their own
desire to monopolize power as well as the need to placate other elite circles to
guarantee the funcltioning of a modern bureaucratic state. Aside from the
general context in which they operated, the controlling clites’ sense of entitle-
ment to exercise authority informed their view of how constitutional frame-
works should be constructed. Thus, however a constitution’s objectives werc to
be defined, the C(mtr()ﬂing elites ensured that there should be no real mechan-
isin for measuring or analyzing their performance and for holding them
accountable for their failures (Stilt 2014).

Other groups of elites were influential in their own way. These include
other political elites outside of controlling circles, including other political
parties (where they were allowed to be active); members of the security
establishment, many of whom played a delermining role in forming each
specific country’s educational policy and cultural identity (Simon 2012);
members of the legal profession, including lawyers, academics and judges,
all of whom self-identified as intellectual leaders who should necessarily be
involved in delermining their countries’ conslilutional cullure. Religious
elites in many countries shared much of the same expectation and, in those
situations where they felt that their beliefs were not being properly considered,
often formed political parties and movements that they could then use to
influence constitutional processes in a more targeted fashion (particularly
with a view to ensuring that personal status rights and fundamental rights
were not granted in a way that contravened a very traditional understanding of
religious values). Finally, broader cultural elites, including prominent jour-
nalists and authors, played important roles in channeling and promoting ideas
to the national stage. In the Arab region’s radical postcolonial environment,
these groups of individuals played a key role in defining cach country’s
political priorities, many of which were articulated either directly or indirectly
in the constitutions that were drafted over the past one hundred years.

Prior to 2011, in the vast majority of constitutional drafting processes, con-
trolling elites would select a small number of individuals from other elite

This applied to all countries in the region apart from Lebanon, which has held elections
relalively regularly and which has survived on power-sharing arrangementls for decades. Even
in Lebanon, however, corruption and nepotism quickly took root, to the extent that specific
political groups managed to cnsurc a monopoly of support from cach of the country’s various
communities and the change in political fortunes became more a function of demographics
than e relative failure or suceess of a speeihic party’s policics.
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circles to serve as members of drafting committees. In most cases, drafting
committees would be mainly populated by jurists, but have also included
individuals who did not have a legal background. Although drawn from the
elite cireles described earlier, constitutional drafters potentially had enormous
power to influence the outcome of a constitutional-building process given that
they were responsible for translating broad principles into specific constitu-
tional rules. This was particularly true given that controlling clites werce
generally unfamiliar with their countries’ legal traditions and were therefore
unlikely to object to legal innovations that fell outside their main scope of
interest. In addition, controlling elites would provide only broad direction for
what should be included in the constitutional text, leaving the detail to the
drafters. In Egypt, then president Anwar Sadat provided the National
Assembly, which was tasked with drafting the constitution, with a “short list
of specific instructions” (Stilt zo14).

Constitutional drafting processes were generally brief, which reduced
opportunilies lo engage with drafters and influence their work. Even in
those cases where the processes nominally lasted months or even years (lraq
in 1925, Tunisia in 1959, etc.), the drafting processes were themselves mono-
polized by small numbers of individuals (some of whom were not even
nationals) who generally worked behind closed doors, further reducing oppor-
tunities for outsiders to impact the discussions (Khadduri 1951). Finally, many
drafters were sclected on the basis of their conservative predisposition and
party loyalty and so any attempt to introduce progressive ideas to the process
would have met with significant resistance.

Importantly, prior to 2011, the general population played at best a passive
role in shaping constitutional discourse. Posteolonial constitutions were
grounded in the popular demand for sovereignty and an improved framework
for the protection of individual rights. However, controlling political elites
constructed drafting processes in a way that ensured that the general popula-
tion would have no input, which was reflected in the final drafts that were
produced. At the ime, these procedural and substantive issues attracted very
little attention. It took decades for the general population to create enough
spacc for itsclf to note its discontent with existing constitutional frameworks.
Today, the general population has a far better understanding of its rights and
has become far more adept at articulating its demands (details follow).

Their objectives
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determining the objective that the pre-2o11 constitutions actually served (as
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opposed to the objectives that they should have served). In so doing, it is
inevitable that we should make reference to Nathan Brown’s (remarkably on
point) book in which he examines the texts of the pre-2011 Arab constitutions
themselves in an attempt to understand what their objectives actually were
(Brown 2012). As a starting point, Brown dismisses the proposition that Arab
constitutions were deeply cynical documents that were ignored in practice.
Arab constitutions have traditionally included long lists of political, social and
economic rights. The standard argument that is made is that those rights were
designed to placate a demanding population by creating an illusion of liberal
constitutionalism. Ilowever, the rights provisions were deliberately con-
structed as non-binding promises that were subservient to the will of the law.
Thousands of laws and regulations were passed in conformity with these
constitutions, and which restricted all the rights that ordinary people incor-
rectly thought had been granted to them.

Brown also explores three other possibilities, which were that the constitu-
tions were designed to (i) underscare sovereignly; (ii) signal basic ideological
or policy tenets; (ii1) organize or augment state authority. Brown finds the first
of these possibilities unconvineing mainly because Arab countries had started
drafting constitutions well before they had achieved full sovereignty. He also
dismisses the second on the basis thal many Arab conslilulions are enlirely
silent on ideological issues. He correctly notes that while a growing number of
constitutions included historical and political narratives in their preambles,
most did not offer any specific ideological grounding. On the other hand, he
finds significant evidence to support the proposition that Arab constitutions
were principally designed to organize state authority. Indeed, most Arab
constitutions were enacted at a time when various groups of clites were jostling
against each other in a competition for political power, and so were replete
with provisions that regulate the activities of state institutions.

As such, sccurity institutions, members of the legal profession {mainly
judges) and a small number of political groups were all given their own
spheres of influence. The constitutional texts themselves were principally
designed to regulate their behavior in a way that augmented and cemented
cach institution’s sphere of authority, while also cementing them together.

How successful were they?

If we consider, as Brown does in his book, that the pre-zon econstitutions’

objective was to organize and augment state anthority, then we can consider
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constitutional degradation were firmly planted when the constitutions
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themselves were drafted. Maost constitutional texts in the region were drafted
by individuals who were handpicked by ruling authorities specifically because
of their bias toward authority and control. Libya’s 1951 and Iraq’s 1925 con-
stitutions were prepared by foreign officials and advisers with only minor input
from locals. The king was directly involved in and controlled the drafting of all
of Morocco’s constitutions and Jordan’s 1952 constitution. Syria’s 1973 consti-
tution and Iraq’s 1970 interim constitution were both drafted under the
auspices of harsh authoritarian regimes. Egypt’s 1971 constitution was drafted
by a committee of eighty individuals, all of whom were members of the
National Assembly, which was intensely l()yal to the then prcsident
(Waterbury 2014). All of these texts included detailed provisions on how
parliament should operate, specifically setting out the circumstances in
which sessions could not be held, how long sessions should last, how votes
should be organized, etc. Meanwhile, the texts were virtually silent on the
limits of executive authority."”? 'There were no provisions that indicated that
governments should always operale in application of the law; states of emer-
gency could be declared and renewed ad infinitum, with no clarity on their
impact on rights and freedoms; the role of the executive in the legislative
process was left undefined.*

‘The bias in favor of whoever conlrolled the execulive branch of govern-
ment, whether king, president or prime minister, ultimately created a further
incentive for specific individuals or groups of individuals within exccutive
circles to eliminate rivals and purge the halls of power. Therefore, as time
progressed, executive power was eventually monopolized by ever-diminishing
members of people (sometimes eventually reducing to a single individual, as
in the casc of Traq from 1979 until 2003)."* As the pool of individuals and
groups that were involved in designing state policy narrowed, so did the quality
of decision-making. As such, although there were few if any genuine

Egypt's 1971 constitution included fifty articles (1,942 words in the Arab original) that regulated
parliamentary proceedings. It only included seven articles (325 words) on how the government
was suppesed to function. An unofficial translation of Egypt's 1971 constitution is available
here: www.constitutionnet.org/files/Egypt%20Constitution.pdf.

* See, for example, “Endless Lmergency:
L. R. 532 (2007); and “Political Participation and Democratic Transition in the Arab World,”
Lina Khatib, 34 U. Pa. . Il 1. 315 (2013).

The Case of Lgypt,” Sadiq Reza, 10 New Crim.

Behind the scenes purges look place as recently as Seplember zo15 in Algeria, where Mohamed
Mediene, who had been the head of Algeria’s intelligence service for twenty-five years, was quietly
replaced by President Abdelaziz Boulellika. No reasons were ollered. See “Algerian President Fires
Intelligence Chief in a Shake-Up of Security Forces,” Carlotta Gall, The New York Times,
14 Scptember zo1s; sce also, “Bouteflika Puts an End to 1lcad of Intelligence Ceneral Mohamed
Medien’s T.egend™” (“xl8 385 J)iadl o6 5 shanls ot 880 50 O Jat”) Atef Qadadara, Al-Hayat,
14 Seplember zois.
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challenges to the existing constitutional orders throughout most of the region
for a period of decades, poverty, inequality and insecurily increased steadily in
practically all countries. Human development indicators and socioeconomic
data all reflected an increasingly desperate situation: booming populations,
growing unemployment, stubbom levels of poverty and illiteracy, staggering
levels of corruption, ete.’® All of these phenomena led to unprecedented
amounts of social unrest starting in Tunisia in December 2010. In the end,
state authority was diminished by executive overreach that manifested itself
through the desire to monopolize power for as long as possible, without paying
erly []Cﬁd to gCIIL]il]C S()Ciﬂl HCCdS\

Significant hope was placed in specific institutions, including Egypt’s
judiciary, which had exercised signs of independence in some of its rulings
(Moustafa 2007) and the UGTT, Tunisia’s largest trade union (Yousfi 2014).
Over time, however, governments across the region used the considerable
tools that they had at their disposal to control the work of those institutions,
nolably those that were supposed lo be exercising oversight over the govern-
ment, namely parliamentarians, auditors, prosecutors and judges. 'Their inde-
pendence was limited and their senior leadership was offered privileges in
exchange for acquiescence (Farouk 2008). In the few instances where state
inslitulions resisled the monopolizalion of power, the execulive amended the
constitution and legislation to limit their authority altogether.”” Even the
Egyptian judiciary had been brought under control by the exeeutive
(Moustafa 2007).

If, however, we consider that the objective of the pre-zo11 constitutions was
to preserve power for as long as possible, then they can be considered to have

15 Although Egypt’s education section has been in desperate need for reform for decades, the state

has been incapable of addressing the basic challenges that it faces. The sector’s difficulties have
grown significantly worse over time. “Fducation in Egypt: Key Challenges,” Louisa Loveluck,
Chatham House Background Paper, March 2012. In 2013, Egypt ranked last out of 148 countrics
in the ranking of primary cducation quality; sec “Unpacking Figypt’s low education score in the
Global Competitiveness Report,” Egyptian Initiative for Personal Rights, 25 September zo13.
The same difficulties are shared by other sectors, including the security sector; see, for example,
Roger Owen, The Rise and Fall of Arab Presidents for Life, Harvard University Press {2014).
For example, in July 2015, after failing to rein in the Central Auditing Organisation {Lgypt's
supreme audit institution, which is formally independent in accordance with Article 215 of
the 2014 constitution), President Sisi issued a decree granting himself the right to depose its
head. Sce “Sisi Issucs Law Granling President Right lo Deposc Heads ol 4 Regulalory
Agencies,” Ahram Online, 1 July 2o15; and “Controversy Surrounding the President
Granling Iimsell (he Righl lo Dismiss Board Members [rom Lhe Slale’s Oversighl
Tnstitutions” (“aesalie e &l Al gl lael elis) 4l audi Sui b mia dss Ju),
Youmy, 12 July z2015. President Sisi finally acted upon the decrec and dismissed the
Auditing Organisation’s head in March 2016. See “Fgypt’s Top Auditor Geneina Remaoved
by Presidential Decree,” Mada Masr, 28 March 2010.



(CATOCLSANMS/C P N/ 778934 7AORKINGFOLDER/GHUC/TSTITISATITCIZAN 380 365-397] 2520166 13PM

380 Zaid Al-Ali

been partially successful. Ruling elites in a number of countries were force-
fully removed via popular revolutions (Tunisia), palace coups (Egypt), while
others were so obstinate in their refusal to reform that they imposed on their
countries violent and protracted conflicts (Libya, Syria, Yemen and Traq)."
At the same time, ruling elites in other countries have managed to survive in
the post-2o11 environment. In some cases, ruling authorities offered a number
of concessions to restless population, usually in the form of constitutional
reform (Morocco, Algeria and Jordan). In many others, mainly Gulf and
resource-rich autocracies (Saudi Arabia, Kuwait, Bahrain, the United Arab
Emirates, Qatar and Omar), there were no serious threats to the ruling elites’

survival and no tangible changes were ever enacted.

THFE, ARAB SPRING CONSTITUTIONS
The people’s objectives

The popular uprising that took place in 20m from Morocco to Iraq,
passing through Tunisia, Libya, Egypt, Yemen, Syria, Jordan and Bahrain,
was almost without precedent mainly because it forced controlling clites to
take the needs and desires of their own populations seriously.' The priority
for the revolutionaries who led the protests in many countries (Tunisia,
Libya, Iigypt, Yemen and Syria) was to cause the downfall of long-standing
dictators, but the focus and debate quickly shifted to establishing a reform
agenda that included constitutional reform. 'I'he exchanges that took place
during that early period eventually crystallized around a small number
of issues, which were best expressed through popular slogans including

 Note however that in all cases, the conflicts that are ongoing in these countries were never
purely internal affairs. Foreign actors played a significant role in all cases.

' The term “Arab Spring constitutions” is designed to refer to those constitutions that were
drafted pursuant to the protest movement that commeneed in Tunisia in December 2010.
These include Moroceco (zom), Tunisia (2014), Egypt (2012), Egypt (2014), Syria (2012) and
Jordan (zon). As of the time of writing, Algeria, Libya and Yemen's drafting processes are still
ongoing, Draft versions of the Libyan and Yemeni constitutions have been published mainly
because it forced controlling elites to take the needs and desires of their own populations
seriously; Algeria has as of yet not published any drafts of its proposed reform plan. As should be
clear from the substance of this chapter, the designation of a constitution as an “Arab Spring
constitution™ is not t|ﬁ.\igne(| to reflect any p:).\iﬁvf‘, m’neguﬁ\ e connotations, but merely reflects
lemporal and causal realilies. Nole also that although Iraq docs nol qualily as an Arab Spring
country {(given that its constitution was drafted six years before the Arab Spring started and
pursuant lo a mililary invasion and occupalion, and nol in respouse lo a popular movement),
Tinclude some discussion of the 2005 Traqi constitution here given that the drafting process that
led to its adoption matches many of the dynamics that led to the Arab Spring constitutions.
Needless to say, T do not inclnde any discussion of the Gulf monarchies” constitutions, given
that they were, by and large, unallceled by the Arab Spring.
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“apclaial Al dy a e (bread, freedom and social justice), which broadly
translated as a desire for the protection of fundamental rights, and the
achievement of social justice.

The preambles to the Egyptian (2014),* Tunisian (2014), Moroccan (2011}
and Syrian (2012) constitutions constitute strong evidence that the drafters
sought to address the concerns that were being expressed by the protesters and
revolutionarics.™ All of these preambles offer historical and political narratives,
which are designed to encapsulate the state’s ideology, and also to divorce the
new state from previous generations of ruling authorities or at least to reinforce
the importance of certain segments of the existing ruling elite. Although each of
these constitutions include idiosyncrasies that reflect unique national circum-
stances (e.g. the role of the monarchy in Morocco, or the sense of international
isolation in Syria), there are themes and principles that recur in all of the
preambles. All four of the texts without exception make reference to the people’s
or the nation’s place in the world community, sometimes through the mention
of international institutions and at other times by providing an account of the
nation’s contributions to world history. More importantly, the texts also strongly
emphasize popular sovereignty and social juslice, somelimes to the extent that
these principles are repeated several times within just a few lines.

The Egyplian preamble slates thal the purpose of the revolulion is lo
“achieve freedom and social justice together” (an exact reflection of the
popular slogan cited ecarlier), that the Egyptian people believe in “democracy
as a path, a future, and a way of life; in political plurality; and in the peaceful
transter of power” and that all people have the right to “|f]recedom, human

»r

dignity, and social justice.” Tunisia’s preamble provides that the constitution
has as its objective to establish the “framework of a civil state founded on the
law and on the sovereignty of the people,” and that the constitution secks to
“build on national unity that is based on citizenship, fraternity, solidarity, and
social justice.” According to the Moroccan preamble, the state secks to estab-
lish a “democratic Statc of Law” through “participation, of pluralism and of
good governance,” and also develop a “sociely of solidarity where all enjoy
security, liberty, equality of opportunities, of respect for their dignity and for
social justice.” Finally, the Syrian preamble states that the new constitution

establishes a number of principles including the “rule of the people based on

** Nole thal since the slarl of zow, Egypl has had three separate conslilulional Lexls: an inlerim
constitution that entered into force in March zon; a constitution that entered into force in 2012;
and, aller the civil govermmenl was deposed by the mililary in July 2013, a new conslilulion was
drafted in 2013, finally entering into force in 2014 The latter two texts, and the processes that led
to their claboration, will both be referred to here.

The Jordanian constitution dees not include a preamble. The latest versions of the drafts of
Libyan and Yemeni conslilutions also do not include preambles.
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elections, political and party-based pluralism, [...] social justice, equality,
equal opportunities, citizenship, and the rule of law.”

The wording used in the Arab Spring constitutions can be contrasted
against preambles of the previous generation of constitutions. Although the
latter made some reference to progressive values that are similar in nature to
the desire to achieve “social justice,” these were often secondary concerns in
comparison with the then ruling authoritics’ political aims, including the
establishment of socialism and the monopolization of power by undemo-
cratic forces. The preamble to Morocco’s 1996 constitution made quick
reference to international organizations and obligations, and to the need to
establish peace and security in the world and made no mention of the needs
or aspirations of ordinary pecple. Syria’s 1973 constitution essentially con-
sisted of a historical narrative from the point of view of the Syrian Baath
party. The need for “Arab unity” was emphasized on several occasions, as
well as the “establishment of a socialist order.” The preamble also stated that
“[f]reedom is a sacred right and popular democracy is the ideal formulation”
but only after several references were made to the Baath party’s special role in
guiding stale and sociely. The preamble to Egypt’s 1971 constitution was
clearly drafted with progressive ideals in mind. Multiple references are made
lo the “dignily of man,” although no clear explanalion is offered as lo what
human dignity consists of. 'The preamble also committed the state to
a broadly progressive agenda that was perfectly suited to the 1970s, including
the “integration between science and faith, between political and social
freedom, between national independence and social atfiliation.” Tunisia’s
1959 constitution was the only text that would not be out of place amongst
Arab Spring constitutions. Tt made reference to “human dignity, justice and
liberty,” the “sovereignty of the people,” “respect of human rights” and
“citizens’ right to work, health care and education” (roughly equivalent to
the modern conception of social justice in the Arab region). The major
difference between the 1959 constitution and its successor was the former’s
moral conservatism, and specifically stated that the texthad as one of its main
objections to “protect the family.”

The cvolution from the carlicr gencration of Arab constitutions to the Arab
Spring texts could notbe clearer. Constitutional drafters from zom to 2014 were
clearly conscious of the need to respond to the demands of the people and
adopted the exact same terminology that was used in demonstrations through-
oul the region (even in Syria). As such, the conslilution’s slated aims, as
expressed in their preambles, overlap to a very large extent with the popular

aspira
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The constitutions’ objectives

As noted earlier, however, a constitution’s preamble may not accurately reflect
the spirit of the remainder of the text, or even the drafters’ full intent. Despite
the new context and the revolutionaries” early success in imposing themselves
on the regional debate, in many of the drafting processes that took place after
so11, the general population was generally unable to apply any significant
pressure on drafters, who remained dependent on preexisting elite circles and
who have been largely unable to break away from the Arab region’s conserva-
tive and uncritical legal traditions. In Morocco (zomn), Syria (zo1z), Egypt
(2014) and Jordan (z011), drafting committees were directly appointed by
presidential or royal decrees, and individual members were almost all selected
on the basis of loyalty to the existing power structure.” Although some of these
drafling committees did organize public outreach efforts, popular opinion did
not play an effective role in influencing discussions beyond generalities that
were set out in the preambles and in a few other issues. The drafting processes
were all completed in either a matter of weeks or a small number of months,
effectively preventing civil society from mobilizing and analyzing whatever
was being done in the drafting chamber (Madani et al. 2012). In Algeria, the
process has been ongoing for four years but is so secretive and centralized
within the office of the president that there is no clarity on when it will be
completed or even what changes will be made.”

Other countries adopted a different approach but often reached the same
result, In Tunisia (zo11) and Libya (2013), constitutional drafters were directly
clected. In Egypt (2012) and in Iraq (z00s), drafting bodies were appointed by
parliamentary assemblies that were principally elected for that purpose.
In addition, in each of those countries, a large number of public meetings
were organized to debate key constitutional issues. 'The largest amount of
interaction between drafters and the general public took place in Tunisia,
which had the longest of the constitutional drafting processes by far {two
years).™ Uniquely in comparison with other countries in the region, the
"l'unisian constituent assembly published four drafts and solicited comments
from the general public. In Yemen, the actual drafting of the constitution took

TTI H(l(li“()", HHl]ﬂ"gIl some Ufﬂ](‘: (',(l"""iﬁ’t‘ﬂ‘l i"(f]\]d(‘f(l a ff'\\’ [)rnth:ﬂi\‘t: TT]ﬂTHl)fIZ\', H](‘fy were
generally in a minorily in comparison lo the more conservalive members.

3 “Algerie: la nouvelle constitution, T'Arlésienne de Bouteflika,” Farid Alilat, Jeune Afrique,

24 April 2015.

* Libya’s constitution drafting assembly was directly elected in February 2014, and had not
completed its work by April 2016. llowever, as a result of the conflict and gencral state of
insecurity that has been ongoing in Libya since 20m, public meetings on constitutional reform
issucs have been quile rarc.
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place in 2014, following a full-year national dialogue conference, perhaps the
freest and most comprehensive discussion of its kind ever to have taken place
in the Arab region (Lackner 2016).

However, in a region with weak democratic traditions and undemocratic
political parties, the difference in practice between this seemingly democratic
approach and the old manner of proceeding was not particularly marked, for
a varicty of rcasons. First, controlling clites and political party leaders play an
important role in selecting the candidates who can run for election, and tend
to favor loyalty and reliability over an innovative and reforming spirit. Second,
political elites, many of whom are unelected, often take strategic decisions that
bind elected officials, thereby undermining electoral results. Finally, control-
ling elites play a critical role in determining the outcome of constitutional
drafting processes even before they begin through their long-term influence
over the legal profession. State law schools, which should be dynamic envir-
onments for the free exchange of ideas, were instead transformed into static
environments that specialize in rewarding an uncritical commitment lo
applying the law, regardless of its content or its provenance. 'The absence of
a critical element to legal education and judicial training imbued the entire
legal profession with a heavily conservative and authoritarian outlook that
played a key role in conslilutional drafling processes throughoul the region.
Elected officials are often bound by established traditions that are presented as
being beyond questioning, including but not limited to a country’s legal
traditions. That impression is reinforced by, amongst others, each country’s
legal professionals and especially judges who typically present their methods
and traditions as being above reproach (Shalakany 2012).

The effect of these factors is that the distinction between the constitubions
that were produced with more public input and those that were produced with
less is not particularly marked. Instead, most of the Arab Spring constitutions
largely reflect the drafters’” and the controlling clites” prioritization of con-
tinuity and incremental change over the desire to establish social justice and
protect fundamental freedoms. A quick comparison between Egypl’s 2012 and
2014 constitutions will illustrate that point.

The 2012 constitution, which was drafted by a constitutional committee that
was appointed by an elected parliament, is supposed to mark a new beginning
in Ligyptian constitutional history.* Instcad, the new text was heavily inspired
by the 1971 constitution, despite the latter'’s many flaws. By way of illustration,
the drafters claimed that they were intent on establishing a semi-presidential

** For a full analysis of the 2012 constitution, see “The New Fgyptian Constitution: An Initial
Assessinenl of Ls Merils and Flaws,” Zaid Al-AlLL openDeimocracy, 26 December zoiz.
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system of government that could not be dominated by any particular political
party in the future (Choudhry and Stacey 2014). Ilowever, the drafters were
unable to break away from the traditions that had been established by the 1971
constitution. For example, the president’s power to appoint members of the
upper chamber of parliament was maintained (article 128), giving the presi-
dent an unjust and undeserved amount of leverage over the legislative process.
Given that the upper chamber was responsible for approving all of the
president’s appointments to the country’s independent institutions (including
the audit institution and the central bank), that process was skewed in the
president’s favor in a way that was impossible to justify.

In another example, the drafters decided not to negotiate a new arrange-
ment on decentralization. Despite huge disparities in service delivery and
standards of living between the country’s major urban centers and much of the
rest of the cm_lntr_y,26 the 2012 constitution deferred to the preexisting legal
framework on decentralization, which essentially provides that all decision-
making should be maintained in the capital.*” Worse slill were the provisions
on civil/military relations. 'I'he 2012 constitution explicitly recognized (for the
first time) that civilians could be tried by military courts for crimes that “harm
the armed forces” (article 198). The term was left to be defined by subsequent
legislation. Also surprising is the fact thal the Nalional Deflense Council
(which has eight military members and seven civilians) was made responsible
for discussing the military’s budget (article 197). Unsurprisingly given the
context, almost nothing was done to improve the framework for the improve-
ment of rights: Although the list of socioeconomic rights was prolonged, the
judiciary was not given any additional authority to ensure their proper

% Fgypt Human Development Report zo04: Choosing Decentralisation for Good Covernance,
United Nations Development Programme, 2004, page 22 (“By examining the tables that
address urban-rural gaps in human development, one can easily identify human development
disparitics among the major four groups of governorates and among individual governorates;
this is in spite of multiple rural development programs and cfforts. Available data arc not yet
sufficient for estimating urban/rural indices of human development neither at national nor at
governorate level, but a number of available sub-ITDI indicators are revealing as regards the
urban/rural human development imbalance in Fgypt, even though urban/rural gaps have been
narrowing during the period 19go—200z2. In 2001, the average urban/rural gap at the national
level was 32.3% in adult literacy rate (15+}, compared to 45% in 1992”).

Article 188 ]m)vi(\cd that local councils should be elected but article 190 allowed for any of their
decisions Lo be overlurned by the central government in order Lo prevent “damage Lo the public

%
]

interest.” Worse still, article 187 did not clearly indicate how governors were to be chosen
{(whether elecled or selecled) and made no allempl lo deline their powers, leaving all of lhese
crucial matters to be decided by subsequent legislation, as has been the case for the past few
decades. I'inally, carlicr drafts called for a financial redistribution mechanism between pro-
s to remedy the gross disparities that exist in the country. That provision was deleted from
the final version.
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application, no effort was made to improve the performance of the {(woefully
underperforming) judicial sector, and litigants were not given any additional
rights to bring claims to court. In short, the 2012 constitution departed from its
predecessor inn ways that changed the balance of power within the state, but not
in a way that would directly impact the rights of ordinary Fgyptians.

Although Egypt's zo14 constitution was drafted by a committee of ffty
individuals who were appointed by presidential decree, it also does not depart
from the 1971 constitution’s framework to a significant extent (Al-Ali 2015).
In fact, the text maintains, and on occasion worsens, many of the negative
characteristics that have plagued Egypt’s constitutional practice for decades.
The tribe-like mentality through which state institutions are granted impress-
ive amounts of independence and privileges despite the fact that they do not
deliver adequate services to the people has been reinforced, diminishing the
potential for democratic accountability and pressure for improvement.®®
[n addition, although the list of socioeconomic rights is more detailed than
in the past, they remain generally non-justiciable. Meanwhile, basic civil and
political rights such as speech and association are hardly improved.
The constitution also does not offer any convincing mechanism for the
enforcement of rights: Apart from even more independence than before, the
judicial seclor remains unreformed and no additional mechanisms have been
created, meaning that those additional rights that are provided for will almost
certainly remain unprotected. Just as worryingly, the new constitution tilts the
balance of power firmly back in the president’s favor, which is not particularly
reassuring given the circumstances.™

On the issue of rights, the 2014 constitution includes a small number of
provisions that are designed to impose the obligation on any future govern-
ment to adopt a more progressive set of investment priorities. By way of
example, article 18 provides that “The state commits to allocate a percentage
of government cxpenditurc that is no less than 3% of Gross Domestic Product
(GDP) to health. The percentage will gradually increase to reach global rates.”
Article 19 also provides that “The state commils to allocating a percentage of
government spending that is no less than 4% of Gross Domestic Product

(GDP) for education. It will gradually increasc this until it reachces global
=8 Sf‘ﬂ’ fl"' CXHTHP]E‘,: HTﬁ(T]C 203, \fu'l"'(fll I)T(“‘i(lﬁﬁ ”l}l" thf’ :Jnn(-:(| ]CUT(T(‘:Y- ))H(lgff gh(l]”d HPI)CHT das
a “single figure” in the stale budgel, and that it is [or the Nalional Defense Council (a majority
of whose members are drawn from the security institutions) that is responsible for debating it, as
opposed Lo the parliament; and article 185, which also provides thal the judiciary’s own budgel
should appear as a single figure in the state budget, with no quid pro quo on accountability and
transparency mcasurcs offered in return.

Far example, although the government is formed by the prime minister, the president has the

3

right Lo appoint the minislers of juslice, inlerior and defense (arlicle 146).
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rates.” Although these provisions are designed to show that some importance
was given to the improvement of living standards of the poorest segment of
society, there is signiﬁcant doubt as to whether they will make any difference
in practice, given the innate difficulties that exist in implementing provisions
of this nature.

Many of the other Arab Spring constitutions follow the same pattern of
improving some of the details while maintaining the same overall structure of
governiment. By way of example, Moroccan opposition parties were granted
some new standing under the 2011 constitution,?® but the king still maintains
firm control over key state institutions and still has significant influence over
the government (on which he can impose his will at any time)*' and the
judiciary.® An analysis of the 2011 amendments to the Jordanian constitution
leads to the same conclusion (Sufian Obeidat. Unpublished. The Amended
Constitution of Jordan: Analysis and Recommendations Study. International
IDEA). The little information that has been made public about the planned
reforms in Algeria also points in the same direction.®

'l'unisia’s 2014 constitution constitutes a partial exception to that trend (Al-
Ali 2016). Importantly, many of the controlling elites who had been in power
prior to the popular uprisings lost all of their influence in 2011 and so the
impelus o priorities continuity over other concerns disappeared. Insiead,
debate during the drafting process focused almost entirely on how to bridge
the divide between two sides of a deep political chasm. The priority then
became to prevent backsliding toward a new authoritarianism, by ensuring
that state institutions could never again be captured by a single political force.
While this presented an enormous opportunity to progress on many fronts,
some of the other factors mentioned earlier, including the deeply conservative

* For example, article 10 specifically provides that the parliamentary opposition has the right to
freedom of expression, airtime on official media (proportional to its representation), public
finance, cte. Article 82 provides that “[o]ne day per month at lcast is reserved for the examina-
tion of the proposals of law of which arc [of] the opposition.”

Article 48 provides that the king may preside over the government’s sessions. Although the
constitution is silent on the government’s rules of procedure when the king is present, given his
status within the Moroccan state and society it is clear that individual ministers would not be in
a position to disagree with any of the king's initiatives or decisions issued in that context.

¥ Article 107 provides that the “King is the guarantor of the independence of the judicial power.”
Article ng provides that the Superior Couneil of the Tudicial Power is presided over by the
King, and that the King has the right W appoint five “nolable persons” Lo the Council. Article

2

130 provides that six of the Constitutional Court’s twelve members, as well as the Court’s
presidenl, are appoinled by the king, Three of the remaining members are lo be elecled by Lthe
Chamber of Representatives, and the other three by the Chamber of Councilors.

Scc “General Presentation on the Recommendations on Constitutional Reform”
(“gostedll Jpadlly 3l Clal B8 Jss ble (o ye”) Presidency of the Republic’s official
website (undaled).
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tendencies of legal professionals,?® impeded that effort. The result is that the

final Tunisian constitution is a mixed bag of what appear to be effective checks

and balances, on the one hand,* and missed opportunities, on the other.3

Most importantly, the people’s interest of achieving social justice was not
particularly well served by the constitution.?”

How likely are they to succeed?

It is too carly to say whether these new constitutions have suceceded or failed,
whether in relation to the people’s objectives, the constitution’s own set of
priorities or any other criteria. Despite the revolutionary context, most coun-
tries in the region have opted to pursue an incremental approach to reform.
So the question will be whether state institutions in countries such as Egypt,
Moracco, Jordan, Algeria and 'l'unisia will maintain a sustainable timeframe
f()l' foUIl]l t}lut \Vi]l ()thpll()ﬁ Li]l(l uddrcss dclll()gruphic C}l'dIlgCS, SCCLlIit}' l'iSl(S
and economic challenges. However, given how existing authorities have

3 Tam in possession of four fully fledged proposals for constitutional reform that were prepared by
different groups of leading Tunisian academics. All four proposals were circulated before the
end of 2om. All four are so similar to the 1959 constitution that ch} werte Imping to rc‘p]‘ruze that
they were practically indislinguishable [rom iL.'I'he four proposals do nol appear Lo have been
formally published and are not available online, but I have them in my possession and can
make them available upon request.

Tn an effort to prevent the constitntional conrt from being dominated by any single branch of

government or any particular political foree, article 18 of the Tunisian constitution provides:

“I'he President of the Republic, the Assembly of the Representatives of the People, and the

Supreme Judicial Council shall cach appoint four members, three quarters of whom must be

legal specialists.” In addition, the constitution provides the cowrts with significant additional

authority through article 49, according to which: “The limitations that can be imposed on the
exercise of the rights and freedoms guaranteed in this Constitution will be established by law,
without compromising their essence. Any such limitations can only be put in place for reasons
necessary to a civil and democratic state and with the aim of protecting the rights of others, or
based on the requirements of public order, national defence, public health or public morals,
and provided there is proportionality between these restrictions and the objeetive sought.

Judicial authoritics ensure that rights and frecdoms are protected from all violations.”

The Tunisian constitution’s provisions relating to the security sector are highly perplexing,

particularly for a country that is still emerging from a period of autocratic rule. The constitution

merely provides that the president is the commander in chief of the armed forces (article 77);

that the president is responsible for appointing and dismissing senior military and security

officers (article 78); and states that the president is “responsible for national security” (article

77) wilhoul providing any delail al all as lo whal these powers enlail.

7 Tt is worth noting that Yemen’s draft constitution also proposes to introduce a large number of
relorms Lo Lthe counlry’s conslilulional framework. Amongst other things, the drall provides for
the establishment of a real federal arrangement and significantly strengthens the framework for
the protection of rights. Regrettably, the country lapsed into a new conflict immediately after the
draft constitution was published in January 2015. At the time of writing, it is unclear whether the
drall constilution will cver be adopled.
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performed since 2011, a better question would be whether a timeframe for
reform even exists.

To take Egypt as a first example, the country’s ability to break out of its cycle
of poverty and deep inequality will depend on its capacity for policy formation
and accountability, which itself will depend on having an effective parliament
in place. The country has been without a parliament since 2012 and the
president has been ruling by decree in the absence of any meaningful discus-
sion on policy since 2013. Parliamentary elections were organized
in October 2015, and the new parliament is likely to sit shortly thereafter.
The political environment in Egypt during zo14 and 2015 was such that the
new parliament has been characterized by analysts and others as being totally
loyal to the new president, which reduces the likelihood of serious discussion
on policy and oversight of government performance for some time.®®
Nevertheless, even the remotest possibility of debate has stirred consternation
amongst Egypt’s controlling elites, causing them to argue against the applica-
tion of the 2014 conslilution’s framework on the powers of parliament, which
grants only slightly expanded provision on parliament.?” In the meantime, the
state has been punishing dissent, further reducing the likelihood of a serious
discussion on policy to the extent that the president of the republic has
threalened anyone who expresses any form of dissent with exireme violence
(Human Rights Watch z2015).%

In Morocco, the political opposition has been able to point to some small
victories in terms of its ability to express its views and to exist within certain
institutions, but none of those developments have translated into any tangible
improvements in people’s lives. Instead, the royal court and the remainder of
the political elite have prioritized continuity and stability over all other
considerations, cousiderably slowing the reform effort in the process
(Zethouni 2004)." In fact, the pace of reform is so slow that it has caused
consternation even within royal circles.* By way of illustration, the parliament

% “Next Parliament Will Be Worst in Egypt’s History: ESDP Scerctary General,” Mahmoud
Mostafa, Daily News Egypt, 21 September 2015,

“Al-Sissi: The Fgyptian Constitution Was Written with Cood Tntentions, but States Are Not
Built on Good Intentions” (“&iwall gl 6 ¥ Jgally dhon Ll g S (g pemal) gl - ownidl™),
Mohamed al-Galy, Youmz, 13 September 2015,

“Sisi Tells Egyptians: Don’t Listen to Anyone bnt Me,” Aljazeera, 24 February zo16. For more
detail on President Sisi’s comments, see: “Full ‘L'ext of President Sisi’s Speech on ‘Egypls 2030
Strategy” (“«2030 e &) iaaby = (gmsadl) s Sl AalSH Jal&l) 2ilV”), Hany Mohamed, ‘Akhbar El-
Yom, 24 February 2010.

The same attitude and strategy has been in place for many decades.

On g October zo13, in a speech to the Morocean parliament, the king repeatedly questioned
the pace of legislation reform, stating: “The question is: Why are the laws relating to a number
of institulions still wailing to be updaled, four years afler the adoplion of the Constitulion? Why

z
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4
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needed vears to change a single provision in the criminal code that allowed for
rapists to marry their victims.* Iiven when reform does take place, it has not
always led in the direction that many Moroccans and analysts have appre-
ciated. For example, in April 2015, a draft criminal law was published and was
immediately criticized, first for being very similar to the previous law (despite
the zon constitution), and second because of its heavily conservative and
paternalistic spirit. The draft includes a serics of worrying provisions, includ-
ing the criminalization of “engaging in activities that weaken citizens” alle-
giance to the state,” “insulting or mocking religion, God or the prophets” and
“Muslims breaking the fast in public.” Meanwhile the new law de-penalizes
“crimes of passion,” in that it states that an individual who murders his spouse
can claim attenuating circumstances in the event he has caught her in an act
of adultery.*

In Tunisia, the country’s first peaceful transter of power has taken place, and
a reform effort is ongoing. However, significant economic and security pro-
blems will conlinue to serve as serious impediments o stability over the long
term. Perhaps most seriously, there is significant evidence that the benefits of
the revolution have not been equally shared; the south of the country, which
was the source of the initial uprisings that launched the revolution, remains
deeply impoverished and considers ilsell lo be complelely marginalized from
the far wealthier, coastal areas.* 'The constitution’s mechanisms are struggling

are we waiting for the new institutions stipulated in the Constitution to be set up?”; “King

Mohammed's Speech before Moroccan Parliament,” Moroeco World News, g October 2015,
4

“The Moroccan Parliament Toughens Punishment for Rape After Repeated Tragedies”
(bl S8 3y late W do e andy @ pall (el 7)) Khadija Fathi, Al-Arabiya, ¢ January 2014,
+# Sce “Moroceo: Facchbook Campaign Against the Draft Criminal Law beeause of ‘Honour
Crimes’ and ‘Weakening Citizens Loyalty to the State™ (“0 s\l 52 suse o @S sy Ao 1 jiall
Al pall cpilal pall V5 Ao e s bl S ay s Jusdh") Taher al-Tawil, AlQuds al-Arabi,
7 April zo15, and “Relations sexuelles hors mariage, rupture du jefine en public ...
Mustapha Ramid, ministre de la Justice ct des libertés individuelles, ne recule pas,” HuffPost
Maroc, 20 April 2015.

The November zo14 presidential election results revealed that Tunisia is deeply polarized, with
the nerth favoring an octogenarian establishment man who campaigned on the basis of

4

a promised return to stability, while the south mainly supported the second post-revolution
interim president who was secular but supported by the country’s main Islamist party. For more
information on how deep the divisions run, see “Présidentielle: Tableau interactif des votes par
circonscription, la Tunisie coupée en denx, Siliana et Sidi Bouzid se démarquent,” HuffPost
Tunisie, 20 November 2o14. Geographie divisions are manilesting themsclves in increasingly
wortying ways; see for example, “Tunisian Brothers Text Home: We Are in Libya and
Everylhing’s Fine,” Eileen Byre, The Cuardian, 15 July 2015 (describing an incidenl in
which thirty-three young Tunisians from a poor desert town crossed into war-torn Libya in
an attempt to escape their own poverty; the article quotes a Tunisian from the same town as
saying “[sJome are just fed np with the poverty and imemployment here; the arrogance of the
norlh [of Tunisia] towards the south”).



(CATOCLSANMS/C P N/ 778934 7AORKINGFOLDER/GHUC/TSTITISATITCIZAN 391 W) 252016613PM

The Arab Spring constitutions: for whose benefit? 301

to relieve that pressure in the short term, particularly as the political divide
between Islamists and non-Islamists continue to distract so much attention.
Finally, Algeria’s pace of reform was so slow that it took five years to introduce
only modest changes to the draft.

Fach of the countries that are in discussion here are subject to the whims of
deeply enltrenched interests (economic, Institutional and religious) that
impact their respective constitution’s chances of suceceding in achieving its
aims. The 2011 uprisings represented a revolutionary moment for Arab coun-
tries, but the response from most clite circles in the region was merely to tweak
with existing constitutional frameworks, without changing any of the funda-
mentals. There was hope back in zou that the uprisings would create a sense of
urgency across the region, but that has clearly not happened. The question
now is whether rapidly changing demographic and economic circumstances
will throttle elites and the constitutional institutions that they have created
into action or whether they have already sown the seeds of their own failure.
Time will tell.
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