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FIVE YEARS OF ARAB
CONSTITUTIONAL REFORM

Balancing process requirements with the
demands of fragile democratic traditions

Zaid Al-Ali

Introduction

The Arab uprising that started in Tunisia in December 2010 was remarkably suc-
cessful in its initial period:1 long-standing dictators were toppled, and state foun-
dations that were thought to be rock solid were rendered asunder within a few
weeks by the pressure of millions of courageous protesters.2 As soon as that
achievement was secured, those public figures and institutions who survived the
initial purges had to face a number of challenges, the first of which was to structure
the coming transition process. The enormity of the challenge was lost on most, if
not all actors and observers: from 2011 to 2015, ten separate countries in the Arab
region either replaced, reformed, or reconsidered their constitutional frameworks,
the highest concentration of countries to do so in the world at the time, and the
most significant amount of activity on constitutional reform in the region since the
start of the post-independence period.

Each country that has since engaged in a transition process since 2011 has
responded to these problems in its own way, and in response to their own indivi-
dual circumstances on the ground. That experience has taught us a number of
important lessons on how transition processes in post-totalitarian societies are to be
managed, and an attempt will be made here to synthesize some (and not all) of the
lessons that that experience offers. This contribution will commence with an
attempt to identify the basic elements of modern constitution making in post-
totalitarian societies, with a focus on the particularities of the Arab region, and will
end with a discussion of a number of case studies, each of which adopted its own
approach to democratic transition, with varying degrees of success.

In particular, this chapter seeks to highlight one of the major challenges that the
region faced following the 2011 uprisings, which was to design a constitution-
negotiation process that would prevent conflict while at the same time allowing for
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significant progress on substantive issues. Considering the circumstances, including
a fractured and inexperienced political class, that exercise translated into involving a
sufficient number of actors, while recognizing each actor’s relative weight and the
importance and limitations of elections in democratic transitions. This chapter also
seeks to underline the need for flexibility in transitions, particularly given how
much circumstances can fluctuate in short periods of time. Each of the case studies
that are set out here illustrates different methods of proceeding in relation to these
issues, and also the dangers that are inherent in miscalculating process design issues.

Iraq’s constitution was drafted under foreign occupation in 2005, which sets it
apart from the rest of our case studies, but it still provides useful lessons for our
purposes. In particular, the original design of the process provided that the result of
the constitutional negotiations would be directly tied to the outcome of parlia-
mentary elections that had taken place a few months earlier. However, the United
States embassy in Baghdad eventually decided to prop up specific political parties
while eliminating others from the discussions, while deliberately creating the false
impression that the final draft constitution represented a wide consensus of views
within the country. The final result was ultimately rejected by the country’s main
political actors, many of whom refused to apply its substantive provisions following
its entry into force.

In Egypt, a hastily drafted and poorly conceived interim constitution also determined
that electoral results would be the sole factor in determining the dynamics during the
constitutional negotiations. The electoral results created an immense sense of hubris
amongst Islamist parties, particularly the Muslim Brotherhood. The result was that
the Muslim Brotherhood significantly overplayed its hand during the drafting
process, ignoring first the weight and importance of other actors, while at the same
time failing to appreciate how quickly circumstances were changing in the country,
including how fast public opinion was turning against it. The end result was a con-
stitutional text that was not supported by anywhere near a consensus of opinion, and
which was eventually overturned by the Brotherhood’s political rivals.

Tunisia followed the same pattern as Egypt, including the establishment of a
process that gave preeminent importance to electoral results. Ennahda’s relative
success in those elections (in which it obtained a plurality of seats in the constituent
assembly but not a majority), as well as the perception that Islamist parties were on
the ascendency across the region, encouraged it to adopt a majoritarian approach
despite the fact that it did not have a majority of support. Over time, national
developments (including a number of political assassinations and the formation of a
large umbrella group of opposition parties) as well as the outbreak of major violence
in Egypt exposed Ennahda’s own vulnerability, which encouraged it to abandon the
formal process in favour of alternative mechanisms to reach a final agreement. That
flexibility allowed for Tunisia to be the only country in the region to successfully
transition to a democratic regime without any major violence.

Finally, in Yemen, the ruling authorities in collaboration with the United
Nations established a National Dialogue Conference (NDC) as the preeminent
decision-making body relating to the state’s future. All decisions within the NDC
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were to be taken on the basis of consensus, which was designed to level the playing
field between established political parties (such as the General People’s Congress)
and newer political groupings (including youth, revolutionary, and women’s
movements). The design of the process did not provide for any elections until after
the new constitution’s entry into force, which set it completely apart from the
processes that were followed in the rest of the region. Nevertheless, Yemen faced a
number of challenges stemming from those choices, including that dialogue con-
ferences are often not an appropriate format to decide key issues (such as the fed-
eral system of government). In addition, the process design did not allow for
sufficient flexibility in the event specific actors (particularly those that were asso-
ciated with militias) rejected key aspects of the final agreement. In the end, the
final draft constitution was one of the main factors that led to the commencement
of the current civil war.

Some have noted that the Arab Spring’s harvest has been ‘modest’,3 while others
have argued that it has only just begun.4 There is little question however that
much of what is discussed in this contribution remains tentative, given that cir-
cumstances are still evolving on the ground in a number of countries (most notably
in Yemen and Libya). As such, whatever conclusion may be reached at this stage
remains preliminary and will no doubt benefit from significant revision in a few
years’ time when events have taken their full course.

The basic elements of modern constitution making in
post-totalitarian societies

Defining the objectives of a reform process

If process is the vehicle through which substantive objectives are satisfied, the act of
identifying the exact objectives that are being pursued is paramount. Depending on
the circumstances, such an exercise can either be relatively straightforward or
impossible to narrow down.

Circumstances can sometimes impose on constitutional negotiators a set of
objectives. As societies liberate themselves from the control of minority, undemo-
cratic, and oppressive regimes, they sometimes (but not always) set upon negotiat-
ing a new constitution for the purpose of redefining the state’s ideology, for
example, by making it more attentive to the needs of the poor and vulnerable
segments of society, or a segment of society that was previously marginalized (e.g.
South Africa in 1996). In multi-confessional or ethnic societies that set upon con-
stitutional reform as a means to defuse tensions or even conflict, the general
objective of the negotiation process can often be to establish a new social contract
between diverse communities as a means to promote civil peace and stability (e.g.
Bosnia in 1996 or Lebanon in 1991). Finally, the luckiest of societies are those that
engage in constitutional reform absent any particular crisis and for the purpose of
improving the state’s overall performance by rebuilding or redesigning state
institutions (e.g. Switzerland in 2014).5
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Unsurprisingly, in most democratic environments and in transition countries, it is
often impossible for negotiators to identify even a single overarching objective.
Each political party that is involved in constitutional negotiations will often have
significant difficulty reconciling its members with each other, and some party
members may find that their objectives are in total contradiction with those of
their counterparts from other parties. For example, some individuals and parties
may favour revolutionary change while others may seek to preserve as much of the
preceding system as possible. Where tensions of this nature exist, the consequences
can sometimes be violent (e.g. Iraq in 2005; Yemen from 2011 to 2015; or Egypt
from 2011 to 2013), and in others can lead to a form of compromise that leaves all
the participating parties only partially satisfied (e.g. Tunisia in 2014).6

In transition countries, there is an added complication which is that regardless of
how constitutional negotiations commence, priorities can shift as circumstances
evolve. Particular objectives may cease to be achievable, while others which were
not considered to be important at the outset might become a priority towards the
end. A constitutional drafting process can have as its initial objective establishing a
new social contract within a divided society, but in the event security deteriorates
during the process, the parties can utilize the constitutional negotiations as a vio-
lence-reduction mechanism (e.g. Libya 2014–16). Priorities can also shift when a
reform process lasts long enough for drafting bodies to be captured by political
forces that were previously dormant or less dominant (e.g. Egypt in 2013). Tran-
sitions that are sparked by an unplanned set of circumstances (such as a popular
uprising) can add their own levels of complication, given that in such circumstances
some or even most actors may not have specific objectives in mind or at least may
have difficulty articulating them (see below).

Linking objectives to procedural rules

Regardless of whether a single or even several objectives are identified, at some
point early on, a road map and procedural rules will have to decide a number of
crucial questions, including whether a single or several bodies should be involved
in the drafting of the constitution. In the event the rules provide that several bodies
should be involved, they should also indicate how these bodies should interact
with each other, including how and when each will be in control of the draft, how
specific ideas should be included in the draft, and what to do in the event a dis-
agreement arises. The rules should also indicate how long the process should last,
bearing in mind that some countries have drafted entire constitutions in a matter of
weeks, while in others the process lasted several years. The rules can also provide
for institutional oversight on the drafting process, including the possibility of
allowing a constitutional court to review the final text and measure it against a set
of principles. Finally, some indication can be given as to whether international
institutions and advisers should have any role in the process.7

One of the most crucial issues for any constitution-making process is how the
general population should be allowed to influence the process. A number of issues
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have to be considered including when elections should take place, which a specific
electoral system should be adopted, and how the electoral results should impact the
drafting process. There is a broad understanding amongst just about all actors today
that without some form of public involvement, a constitution cannot hope to be
legitimate at its inception.8 The difficulty is that democracy is imperfect in any
circumstance but is particularly so in transition countries. Where elections are
organized following the collapse of a ruthless dictatorship, they are typically
marked by a near total vacuum of democratic traditions and credible institutions.
The result can be a political field that is dominated by one set of actors who are
only representative of a minority of the population but whose main attribute is the
absence of a credible organized political opposition.9 There are however many
ways to involve the public, and the general population’s capacity to influence the
drafting process will in large part depend on which model is adopted. There are a
number of possibilities, including:

1. Directly electing a constituent assembly to draft the constitution.
2. Electing a parliament, which will have as one of its responsibilities to select a

constitutional drafting body.
3. Consulting the public during the drafting process.
4. Organizing national dialogue conferences during the drafting process to

debate a number of critical issues.
5. Giving the people the final word on a draft constitution, in the form of a

referendum.

The manner in which popular involvement is organized carries with it benefits
and risks for each party and so the decision must be weighed carefully. Parties that
enjoy significant popular support will typically favour heavy involvement by the
public at the start of the process, usually through direct election of a constituent
assembly (e.g. Tunisia) or through the election of a legislature which will then be
responsible for selecting the drafting committee (e.g. Egypt in 2012, Iraq). Those
same parties may not necessarily seek strong public participation during the drafting
phase, particularly if they consider that the reforms that they are seeking to
implement do not match public expectations. Conversely, parties who are genu-
inely interested in introducing far-reaching reforms that are designed to improve
standards of living and to advance social justice will likely favour continuous and
ongoing consultations through the process, to allow for greater citizen feedback
and support for specific initiatives (e.g. Yemen).10 Finally, parties and individuals
who do not enjoy significant popular support (or at least who are not confident in
their ability to attract a significant amount of votes) are far more likely to favour a
tightly controlled process in which the people are only consulted at the very last
stage, whether through a referendum or possibly even indirectly via parliamentary
approval (e.g. Morocco, Jordan, Algeria, Syria). They may also decide to empower
an appointed and politically independent committee of experts either to prevent
any specific political force from exercising undue influence on the drafting process
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or as a means to undermine an existing political class and introduce a specific set of
ideas. Depending on how the experts are chosen, progressive (e.g. Kenya in
201011) or regressive (e.g. the Egyptian committee of experts in 201312) ideas can
play a determinant role in constitutional negotiations.

The length of the process is also a key consideration. Drafting a new constitution
in any part of the world necessarily involves an effort to properly understand the
workings of the respective country’s institutional framework. Even constitutions
that are born in the throes of a popular revolution cannot hope to start a com-
pletely fresh page. A large number of existing institutions will be preserved, and
their reporting lines, working methods, and other traditions will impact the new
constitution’s workings. As a result, constitutional drafters can and should work to
understand which institutions are the most efficient and which are dysfunctional, in
order to decide how the new constitution can improve on the existing framework.
In addition, changes to the country’s overall governance structure can impact the
way in which specific institutions operate, even if those same institutions are not
mentioned in the constitution itself. In the absence of sufficient foresight on these
issues, any changes are likely to lead to unforeseen results, which can never be a
good thing. Also, in any constitution-drafting process, negotiating parties need
significant time to grow accustomed to each other and to reach agreement on their
vital interests. The mere act of negotiating with counterparts from other parties is a
skill that takes time to learn, particularly in a post-totalitarian environment which
prohibited free speech for decades. Where constitutional drafters are given only a
few months to work it can prevent any radical reordering of state institutions, or
prevent particular parties or groups from organizing themselves and playing a
meaningful role in the negotiations.

These factors were well understood by a number of regimes throughout the
Arab region in early 2011. Ruling authorities in a number of countries moved
quickly to launch reform processes before specific procedural demands could be
made. At the first sign of trouble, Morocco, Jordan, Syria, and Algeria each pro-
mised a series of reforms, including new or amended constitutions which guaran-
teed increased political and human rights. Morocco appointed a royal commission
which drafted its new constitution in a matter of weeks and put the new draft to a
referendum that was approved by a crushing majority of the people in July 2011.13

In Jordan, a royal commission amended the 1952 constitution, and the new text
was approved by parliament in September 2011.14 Both of these processes were
rushed through, based on the expectation that very few specific proposals for
reform would be made by anyone and that there would be very little resistance
amongst the general population. In Syria, a presidential committee drafted a new
constitution in a matter of weeks, and submitted the new text to a popular refer-
endum in 2012.15 Although Algeria originally commenced discussions on amend-
ing its constitution back in 2011 because of a number of circumstances including a
particularly lethargic regime, it finally completed the process in early 2016, with
only minimum public consultation.16 All of these constitutions and amendments
were essentially drafted behind closed doors, although officials made sure to
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formally invite civil society to submit proposals safe in the knowledge that no one
was in a position to suggest major reforms and that there was no obligation to
incorporate any specific recommendations. What each of the new texts has in
common is that although they formally introduce a number of reforms, none are
likely to change the fundamentals of the relationship between the state and the
individual.

The impact of being caught unprepared

In an ideal world, parties would negotiate the details of the drafting process in a
way that would allow for each to meet their objectives to a satisfactory extent. The
most organized and strategic of parties will not only have identified their main
overarching objectives well beforehand; they will also have a clear idea of what
procedural arrangements are most likely to help them satisfy their goals. In the
Arab region following the 2011 uprisings, little attention was given to procedural
issues in most cases until it was too late, which led to a repetition of mistakes made
in the recent past (e.g. Iraq). Instead, parties generally failed to link their prospects
of achieving specific objectives with the design of the constitutional reform process.
For example, parties that should have favoured longer drafting processes argued in
favour of shorter timeframes, or at least did not object when they were first deci-
ded upon (e.g. Libya, Egypt), and parties that ought to have favoured more inde-
pendent oversight on the drafting process actively pushed for a process that
provided for none (e.g. Egypt in 2011). Finally, instead of establishing clear man-
dates for drafting committees, governing rules were almost always left vague,
causing predictable and significant difficulties for all parties concerned (e.g. Egypt
in 2012, Tunisia). In some cases, there was such a lack of attention to procedural
rules that parties hardly concerned themselves with who was responsible for
designing the rules in the first place (e.g. Egypt in 2011, Libya).

The lack of attention to these critical process-design questions in the Arab region
was due to a number of factors, most of which related to the fact that broad sec-
tions of the population were generally unprepared for the reform process that
started in late 2010. One of the determinant characteristics of the Arab Spring was
how unexpected it was. An important distinction can be drawn between those
countries in which the end of undemocratic rule can be foreseen (and therefore
prepared for) and those where it cannot. In both Iraq and South Africa, various
groups began the process of constitutional negotiation even before their respective
transitions formally began. Both of these countries underwent what can be referred
to as an ‘incubation’ period, during which various parties and interest groups were
able to anticipate some of the difficulties that were likely to occur during the
formal transition process and attempt to resolve them before they occurred. In Iraq,
by mid-2002, many opposition parties were convinced that an invasion was
imminent and so therefore engaged in internal discussions on what a new con-
stitution should look like; many even published draft constitutions of their own
that articulated their own best-case scenarios.17 In South Africa, trade union
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movements and an active opposition front against apartheid led to intense nego-
tiations that were codified in agreements; that process allowed for many actors to
develop negotiation and drafting skills and to improve their understanding of key
issues that served them well during the drafting of the final constitution in the
mid-1990s.

Tunisia, Libya, Egypt, and Yemen largely did not have the benefit of an incu-
bation period because of the speed at which their respective dictators were deposed
and because of how unexpected the entire transition process was. Although it is
easy to forget, until the end of 2010, many of these countries were regarded as a
model of stability, despite widespread corruption, poverty, and the desperate lack
of democracy.18 There was little understood at that point that these countries were
on the cusp of a massive popular uprising of the likes that had never been seen in
an Arab country.

There was also the added complication that Arab dictatorships were often par-
ticularly ruthless in repressing speech.19 Thus, in January 2011, aside from their
considerable exile communities, the peoples of these four countries were in large
part limited to what the former ruling parties allowed them to discuss. Relatively
minor reforms, including initiatives that were designed to prevent petty corruption
in the state’s bureaucracy, were tolerated and sometimes even encouraged, but any
discussion of more obvious and pressing problems (including the absence of pre-
sidential term limits and the executive’s dominance over all branches of govern-
ment) was strictly forbidden. Even in those countries where some forms of
expression were either permissible or tolerated by the ruling regimes, debate on con-
stitutional reform was nevertheless still limited as a result of the fact that academic
and intellectual circles were co-opted by the ruling regimes themselves.

Law and political science faculties as well as research institutes were largely
dominated by conservative individuals who insisted on maintaining the same rigid
methods and research interests that had been developed decades earlier, which left
little to no room to focus on experiences that were similar to those that were being
lived in the Arab region. Interest in international developments hardly extended
past France and the United States, which brought with it precious few benefits.
Firstly, as with everything else, an honest appreciation by Arab intellectual elites of
the virtues of French democratic traditions and their possible application in Arab
countries was again impossible as a result of the limitations on free speech. Sec-
ondly, France as a model does not offer many solutions to the types of problems
that Arab countries suffer from. Today’s oldest democracies, including France, have
over a period of decades developed democratic traditions that inform their con-
stitutional frameworks. These traditions were sometimes established through legis-
lative and regulatory reform, institutional operating procedures, and also through
unwritten customary rules. They were also often developed in response to painful
circumstances, including severe political, economic, and security crises that have
sometimes caused these same traditions to be etched in the collective consciousness
of particular countries without the need to formally establish them as explicit
constitutional principles. It is the combination and semi-permanence of all these
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rules and traditions that allow for countries like France to remain democratic
despite constitutional texts that are lacking in significant detail on the functioning
of specific institutions. Any attempt to replicate those rules in a wholly different
historical and cultural context is bound to be highly problematic and precarious.

This is even the case for countries such as Tunisia that are intricately linked to
well-established democracies. Because of the inequity of its modern history, Tuni-
sia found itself in 2011 in a situation that was far removed from the advances that
have been made in France and suffered from a number of important problems that
were practically non-existent in many democracies. These include widespread tor-
ture and other forms of abuse by security forces, the virtual absence of democratic
traditions (including peaceful transfers of power, freedom of expression, free and
fair elections, long-standing political parties, etc.), and pervasive corruption at the
highest levels of government. Although no country is completely free from these
phenomena, countries in the Arab region were defined by them to the extent that
they require wholesale remedies of the type that countries such as France have no
experience with in modern times.

Conversely, by 2011, Latin American, Asian, and African countries had devel-
oped significant experience that was directly relevant to the Arab region. Over the
preceding two decades, many countries in Africa, Asia, and Latin America had
overcome difficult conditions to emerge as vibrant democracies. Many of those
countries had previously suffered from some of the problems that Arab countries
had suffered from and so therefore had important lessons to share. Many had
devised mechanisms to prevent overbearing executives to capture other institutions
of state and had transformed previously oppressive security forces into public ser-
vices that were more responsive to the public’s needs. The fight against high-level
corruption featured prominently in these countries as well, and so therefore there
was much to learn from those reforms that had succeeded and those that had failed.
Also, these countries were also actively learning from each other and building on
each other’s experiences; decades of experience in countries such as Germany,
Canada, and the United States were absorbed and assimilated by the South African
constitutional drafters. Much of that country’s experience was then transferred to
countries across the continent, including in Kenya and many Latin American
countries.

However, because of the dynamics set out above, academic and intellectual cir-
cles in the Arab region remained firmly disconnected from whatever lessons
learned that might have been developed in those parts of the world. The experi-
ences of countries such as South Africa, Kenya, Ecuador, and South Korea virtually
never featured in debates on legal or constitutional reform in Arab countries prior
to 2011, and if they did, any serious analysis of these countries’ most important
achievements was effectively impossible. Even worse, because intellectual circles
throughout the Arab region had been forced to teach and discuss existing con-
stitutional frameworks uncritically for decades, very little if any thought ever went
into studying those texts and understanding what specifically went wrong. Many
blamed the decades of repression and stagnation on cultural and historical factors;
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others blamed the ruthless dictators for every ill that had befallen their countries;
others still considered that the principle factor was foreign involvement and con-
spiracy. What was desperately needed however was for academics, experts, civil
society organizations, etc. to carry out detailed autopsies of the defunct constitu-
tional frameworks to understand what exactly went wrong, and what needed to
change. Instead, some of the region’s most prominent constitutional law scholars
spent much of 2011 drafting their own proposals (which often took the form of
complete drafts) for their country’s future constitutions, almost all of which were
practically identical to the documents that they were supposed to replace. Despite
state breakdown and a society up in arms, there were very few innovative ideas on
the table.20 At the start of 2011, many of the region’s leading jurists maintained an
idealized vision of their own constitutional history and reforms that were etched in
the past.21

The absence of basic freedoms meant that there was almost no meaningful
political party activity to speak of in any of the four countries. As soon as the
transitions began, former ruling parties were almost all banned; the only parties that
remained had either been co-opted by the defunct regimes which meant that they
were virtually indistinguishable from them, or had been formed immediately after
the uprisings as a result of which they were hardly in a position to participate in a
multi-party negotiation on the constitution anyway.22 Newly formed parties
would first need to adopt positions of their own on key constitutional issues, which
would require significant internal debate. As already mentioned, academic and
research institutes had been co-opted; civil society activity had been heavily cir-
cumscribed; and trade unions had been largely tamed throughout the region.23

Most importantly for the purposes of this contribution, the lack of preparedness
extended to process issues as well. Very few if any individuals or parties in Tunisia,
Libya, Egypt, or Yemen that had any convincing ideas about how their transition
processes should be managed; not only were there no plans, or any comprehensive
roadmaps to speak of, but there was also no one at hand with any degree of
authority or experience who could convincingly prepare such a plan at short
notice.24 The consequence of all of the above was that the individuals, bodies, and
institutions that were at the forefront of the transition process were notably
unprepared for the job. Whoever was left at the helm of each of these countries
was put in an impossible position: they were essentially forced to improvise a plan
within as short a time as possible, and be confident enough in its potential for
success to inspire the people and political forces to fall in line.

Very little thought had been given to how long the transitions should last, who
should be responsible for drafting the constitution, how difficult the drafting pro-
cess would be, what type of state should be established, and what would follow
thereafter.25 The lack of debate on these issues prior to the uprisings was so per-
vasive that in early 2011 some of the most progressive and hardened revolutionaries
could often be heard in various capitals arguing that constitutions were purely
technical documents that could be drafted by academics and legal experts in weeks
if not days.26 It would be years before intellectuals understood what a modern
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democratic constitutional process should look like, but that additional knowledge
came too late either because the processes had been mismanaged to such an extent
that they caused serious if not irretrievable damage to the relevant country’s
democratic prospects (e.g. Egypt and Libya) or because the disconnect between
expectations and delivery was so great that the new political elites no longer
enjoyed the public’s trust (as in Tunisia).

The lack of preparedness also created a specific set of dynamics that were to
negatively impact the constitutional negotiations for years. In particular, most
political parties were incapable of articulating their objectives because of an absence
of adequate leadership (e.g. in Iraq, Sunni and secular parties suffered acutely from
this problem in 2005, as did revolutionary forces in Egypt from 2011 to 2013). Sec-
ondly, the parties could not anticipate how specific process rules would impact the
results of their negotiation process, which is why insufficient attention was paid to
crucial design issues by those parties that were the most interested in achieving real
change (e.g. Tunisia, Libya, Egypt, etc.). This was sometimes to the extent that
negotiating parties allowed for a single actor to elaborate the drafting process, and were
oblivious to the possibility that that actor might have made process choices specifically
to prevent particular objectives from being achieved (e.g. Egypt in 2011).27

Case studies

The purpose of this current section is to measure a number of recent constitutional
reform processes in the region against the basic principles set out above. We will
identify the primary and secondary objectives that dominant political forces had set
themselves, explore how procedural arrangements were conceived (and amended)
in response to those objectives, and determine whether those arrangements allowed
for the objectives to be satisfied.

We will discuss the four Arab Spring countries that engaged in relatively com-
plex constitutional reform processes, including Egypt, Tunisia, Yemen, and Libya.
We will not be discussing in any significant detail the reform processes that took place
in Morocco, Algeria, Syria, and Jordan, given that they were all too dominated by a
single actor (existing ruling authorities) to provide any useful lessons about con-
stitutional negotiations in complex, multi-party environments. In addition, although
Iraq’s 2005 constitution was drafted pursuant to a foreign military invasion rather than
a popular uprising, its experience with constitutional drafting was, until 2011, the
most recent and modern setting in which the factors and considerations set out
above coincided and played a major part in determining process and content.28 It is
therefore worth discussing here whether the same dynamics exist, and whether
anything was learned from the Iraqi experience in the rest of the region.

Iraq

Iraq’s 2005 constitution-negotiation process took place in unique circumstances.
Prior to 2003, the country was perhaps the most totalitarian in the entire region.
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Free speech was completely prohibited, particularly on issues concerning demo-
cratic reforms. The constitutional negotiation process itself only commenced pur-
suant to a military invasion and subsequent occupation by the United States and
the United Kingdom in 2003. From 2003 to 2004, the US and a number of Iraqi
parties (with the United Nations playing a peripheral role) negotiated the roadmap
that should be applied to draft the country’s final constitution. That text itself was
finally negotiated and drafted in 2005.

As the dominant political and military force on the ground at the time, the
United States government (as represented in Baghdad by the Coalition Provisional
Authority (CPA)) was obviously the main party that was responsible for establish-
ing how the transition process would play out.29 As a result of a number of cir-
cumstances, most Iraqi political and social forces were not in a position to impose
any conditions or even to negotiate any specific terms at the time. Nevertheless,
the US did have to contend with a small number of groups that did not depend on
the occupation for their own survival and legitimacy within the country. Nomin-
ally, all these parties sought to satisfy the same objectives, including the establish-
ment of a new political order in which access to political power should be
determined by electoral outcomes, and to maintain some form of national unity
within the context of existing international borders. There was however a number
of important differences between the parties that were to have a major impact on
the design of the transition process and on its outcome:

1. The US had a number of interests, many of which were in contradiction with
each other but all of which were based on its own self-interest.30 It was par-
ticularly interested in establishing a mechanism through which political power
would be rebalanced in favour of its most reliable allies. It had a long-term
interest in building a relatively stable state, but also intended for the transition
process to be as short as possible. In particular, the US hoped that if the
constitution was completed early enough, that achievement could be used to
impact the US domestic elections that were scheduled for late 2006. Needless
to say, the pursuit of stability was not necessarily helped by a desire to rush
the constitutional negotiation and drafting process.

2. Ayatollah al-Sistani, the most senior spiritual leader of Iraq’s Shias (who con-
stitute a majority of Iraq’s population), played a key role in designing the
process as well.31 His community has long been repressed by successive ruling
regimes in Iraq and sought to use the opportunities created by the 2003 war
to remedy that situation. He therefore worked to ensure that whatever poli-
tical system emerged from the 2003 war would enshrine a system of major-
itarian rule, based on the assumption that the Shia community would vote
and form policies on a unified basis. Al-Sistani’s secondary objective was to
allow for a fully sovereign Iraqi government that represented the will of the
majority of the people to take control over the state as soon as possible.

3. Iraq’s two main Kurdish parties (who together eventually came to be known
as the ‘Kurdistan Alliance’) had carved out their own territorial enclave in
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northern Iraq since 1991 and had enjoyed de facto independence since that
time.32 The Kurdistan Alliance was clear in its intention to maintain as much
of its autonomy as possible under the new constitutional arrangement, and to
prevent Baghdad from reasserting any control on the Kurdistan region’s
internal affairs.33

That the various parties to a constitutional negotiation should have contradictory
objectives is not unusual nor is it undesirable in a democratic setting. What was
regrettable in the Iraqi context, however, was that the single-minded focus on a
narrow set of political objectives (1) left many procedural questions unanswered
and (2) left many other major objectives unattended to. The fact that none of the
dominant parties prioritized state and institution building as a primary or even
secondary objective meant that all procedural matters were totally subordinate to
the purely political (and subjective) objectives that the dominant parties had iden-
tified for themselves. The constitutional process was conceived of only as a neces-
sary step towards ‘normalisation’ (which it was hoped would eventually allow the
US to draw down its military presence) rather than as an opportunity to rebuild
state institutions and create a genuine social contract. In that context, the shorter a
constitutional process and the less thought that goes into its design and substance
the better. That ordering of priorities set in motion a series of decisions and events
that eventually led to the state’s near collapse in 2014.

In late 2003, US officials immediately set out to skew the transition in favour of
its main allies by suggesting that the constitution should be drafted through a
caucus-based system, in which selected groups of individuals in each province
would gather and indirectly elect representatives to serve as members of the body
that would eventually draft the constitution. The American plan was anathema to a
large proportion of Iraqis given that it was almost identical to the way in which the
1925 constitution was drafted under British occupation. Clearly, in a country that
had not had anything resembling democratic system of government in living
memory, it was difficult if not impossible to resist the call for elections and for a
constitution that was the result of a democratic process. The plan was also in
complete contravention to Ayatollah al-Sistani’s interest in establishing a major-
itarian system. He made that clear when he published an opinion on the matter in
which he described the American plan as ‘unacceptable’. The US was forced to
abandon its plan as a result.34

Eventually, the CPA and its Iraqi counterparts negotiated and finalized what was
termed the ‘November Agreement’ which purported to establish a timetable ‘for
the restoration of full Iraqi sovereignty, the creation of a permanent constitution,
and the holding of free, national elections’. On the constitutional process, the
Agreement merely provided that ‘direct one-man, one-vote elections will be held
for a constitutional convention. This convention will meet to write a permanent
constitution, to be approved by the Iraqi people in a referendum’. Those elections
would eventually take place in January 2005. The Agreement also indirectly
suggested that the constitution should be drafted in no more than a few months.35
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Although these provisions were a clear concession in favour of the desire to
establish majoritarianism, the November Agreement was in fact so lacking in detail
that it contained the seeds of its own failure. Amongst other things, the Agreement
was silent on how exactly the constitution was to be drafted. Clearly, considering
the whole text was to be drafted in just a few months, it would be impossible for
the entire membership of an elected body to participate in the drafting process
itself. How then would the drafters be chosen? Would they be chosen from
amongst the elected assembly’s members? Would qualifications be a relevant con-
sideration, or would political blocs within the elected assembly have complete
discretion to choose their representatives in the drafting body? How would deci-
sions within the drafting body be taken? If the drafting was to be delegated to
another body, how would the elected body monitor progress? All of these issues
were left to be decided after the election, therefore eating away at the already short
period that had been set aside to negotiate and draft the final text.

The next step of the process took place in late 2003 and early 2004, when the
Law of Administration for the State of Iraq for the Transitional Period (Iraq’s
interim constitution, also referred to as the Transitional Administrative Law
(TAL)).36 Here, the Kurdistan Alliance’s objective to protect its special status
combined with the US interest to protect its closest political allies shaped a large
part of that text. Firstly, the TAL defined Iraq for the first time as a federal country,
and granted only very weak powers to the central government, which was firmly
in line with the Kurdistan Alliance’s interests.37 Secondly, the meeting of minds
between US and Kurdistan officials resulted in a last-minute change to the proce-
dures through which the final constitution should be adopted. Article 61(C) of the
TAL provided that: ‘The general referendum will be successful and the draft con-
stitution ratified if a majority of the voters in Iraq approve and if two-thirds of the
voters in three or more governorates do not reject it’. Because the Kurdistan Alli-
ance enjoyed a virtual totality of support in exactly three governorates, Article 61
(C) was rightly interpreted as providing the Alliance with a veto over the final
constitutional text. The provision clashed violently with the drive towards major-
itarianism that Ayatollah al-Sistani had been supporting, leading to significantly
increased tensions between the various camps which were left unresolved.38 It also
clearly illustrated to the negotiating parties the benefits of operating outside the
accepted standards of good faith: by relying on its special relationship with the US,
and by introducing a major change at the last minute when none was expected,
the Kurdistan Alliance achieved for itself what it would not have been able to
otherwise. That manner of proceeding continued throughout the negotiations,
eventually contributing to the breakdown of the process in August 2005.

Just as damaging perhaps was the fact that the negotiating parties did not prior-
itize state and institutional building as they designed the constitutional process.
That much was made clear by the fact that the deadline for completing the final
draft was 15 August 2005, which left the drafters a few months to resolve a whole
host of procedural questions, key substantive issues, and also to learn to negotiate
with each other.
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Despite the considerable attention that was dedicated to these issues, the rules
that were being devised to govern the January 2005 elections garnered almost no
attention. A simple proportional representation system, with a single country-wide
constituency was devised, with no restrictions on finances whatsoever. Considering
that the elections were being organized less than two years after one of the world’s
most totalitarian regimes had fallen, some attention might have been given as to
whether the rules were likely to produce a skewed result that favoured some par-
ties that enjoyed temporary and unsustainable political and financial advantages.
Electoral rules might have been designed to reduce the impact of foreign funding,
or at least some effort might have been made to find a way to mitigate a lopsided
electoral outcome. The Supreme Council for the Islamic Revolution in Iraq
(SCIRI) was a case in point. For decades prior to 2005, it had been afforded
material, logistical, and political support by the Iranian state, while many of its rival
Islamist parties were left without any meaningful support to speak of. As a result, in
the absence of any meaningful competition, SCIRI performed well in the January
2005 elections and successfully managed to project an image of power and dom-
inance that allowed it to dominate the 2005 constitutional drafting process. One of
its leading members became the chairman of the drafting committee, while another
was in charge of the public outreach unit. SCIRI took advantage of its situation to
push a number of controversial proposals, skewing the constitution in favour of
particular outcomes. At the time, most analysts who were tracking the constitu-
tional process considered SCIRI’s dominance to be the natural result of what was
assumed to be its immense popularity in the country. Since then, however, that
same party has performed relatively poorly in every election that has taken place
since 2005; it consistently earned the favour of between 6 percent and 8 percent of
voters, well below a number of other parties and movements.39

A series of other problems eventually emerged following the January 2005
elections. It took months to decide that the newly elected members should dele-
gate the task of drafting the constitution to a smaller group of members and non-
elected representatives. The committee eventually started work in May, leaving
only three months to negotiate and draft the text. The time that remained was not
used to best effect, given the drafters’ inexperience, a lack of trust, and security
concerns.40 As the deadline approached, the drafters found that they needed more
time and that much work still needed to be done on the design of the federal
system of government and the management of natural resources, amongst others.
Instead of granting them that additional time, a small number of parties (perhaps as
few as three, including the Kurdistan Alliance and SCIRI) worked closely with the
US embassy to close down the official drafting process and replace it with an
informal one which produced the final draft. A series of invitation-only meetings
were organized (first at the US embassy, and then elsewhere) in which a large
proportion of the parliament-appointed drafting committee found itself excluded.
Those parties that most heavily influenced the content of the final constitution
represented less than 20 percent of the population. Indeed, the parliament that had
originally been elected to prepare the draft constitution was not allowed to vote on
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the final draft, or even to debate it. Although Ayatollah al-Sistani’s main interest of
ensuring majoritarianism was clearly being satisfied, he continued to support the
process, perhaps because he was not fully aware of the details of what was taking
place (few people were), but mainly because his secondary interest of ensuring a
swift transfer of power to a new government was gaining importance (mainly as a
result of increased violence throughout the capital). Despite its original concession
in favour of majoritarianism, the US imposed its will and satisfied its own interests,
by sacrificing the legitimate, agreed-upon process and the rule of law.

Unsurprisingly, the final draft was far from representative of the views of the
individuals who had been elected to draft the constitution in the first place and
closely matched the TAL. Indeed, in the first few months after it had entered into
force, a large number of senior politicians denounced its provisions (mainly the
system of government) and promised never to apply them. In addition, the final
constitution is desperately lacking in detail on a number of issues, including the
country’s federal system of government, the framework for the implementation of
rights, the functioning of a number of key independent institutions, the country’s
anti-corruption framework, the workings of the judicial system and the manner in
which judicial independence should be protected, amongst many others. The lack
of agreement on some of the most important issues of state and the lack of clear
rules on the workings of government led to a desperate state of affairs: corruption
skyrocketed reaching all levels of government (including, crucially, the security
sector). When the Islamic State in Iraq and Syria (ISIS, ISIL, or Daesh) pushed into
Iraq from Syria in June 2014, the Iraqi state proved incapable of responding, almost
collapsing in the process. At the time of writing, it is still struggling to recover.

The lesson here is clear: in a post-totalitarian environment, all parties should
prioritize state building and significant time should be given to negotiators to
understand what should be preserved from the previous constitutional order, what
should be remedied, and what should be discarded. A second lesson relates to the
decision to abruptly reverse the agreement on process. Flexibility during constitu-
tional negotiations can be positive (see below on Tunisia) but only when the
decision to take a course is taken through consensus. In Iraq, the US and its small
group of allies undermined the value of written agreements and therefore of the
rule of law in a manner that remains underappreciated. Through its actions, the US
sent a message that previous agreements and even electoral results can be over-
turned at any point, through the use of physical force and intimidation. Iraq’s
constitution-drafting process proved near fatal, and it was hoped that Arab Spring
countries would not repeat the experience in 2011.41

Egypt

Egypt’s transition was initiated by a popular rebellion which had as its short-term
objective to depose an unpopular, undemocratic, and ageing president. Following
weeks of massive popular unrest, Hosni Mubarak was made to leave office on 11
February 2011 by a military body known as the Supreme Council for the Armed
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Forces (SCAF). Contrary to Iraq, Egyptians were very much taken by surprise by
the uprising and by the opportunities that it created. In the weeks that followed,
observers and parties dedicated much of their efforts to identifying and under-
standing who the main players were and how the balance of power between them
was determined.

Although the SCAF claimed to be acting on the people’s behalf, there was no
question that it had a number of personal interests that it sought to preserve.42

Although the Egyptian republic was initially established pursuant to an army-led
revolution, and although all three of Egypt’s presidents were drawn from the army,
there was a sense of anxiety within the military in the years prior to 2011 that its
position within the state was being undermined by a number of civilians and business-
men who were associated with Mubarak’s son Gamal. The military therefore under-
stood the revolution as an opportunity to reassert its institutional prestige within the
state. What this meant was protecting its autonomy from the civilian government,
while maintaining and possibly even enhancing its mandate and prerogatives.

The Muslim Brotherhood was the country’s most organized political force. Its
grass-roots operations initially translated into significant popularity amongst large
segments of the population, but did not translate into a convincing mechanism for
policy formation, mainly as a result of its undemocratic internal structures. The
Brotherhood’s main interest was to secure the establishment of a democratic system
of government that would grant them access to state power. In the leadership’s
view, and based on the expectation that the Brotherhood itself would dominate all
elections in the foreseeable future, policies should mainly if not entirely be deter-
mined by electoral outcomes. From a practical perspective this entailed securing
constitutional and political guarantees that would allow for the Brotherhood to
operate freely and openly, and without fear of repression. Finally, the organization
intended on using its electoral appeal and whatever access it could obtain to state
power to gradually Islamize Egyptian law and societal values.43

A loose coalition of revolutionary forces was also active during the transition.
This included a small number of radical political parties, activists, independent trade
unions, academics, journalists, intellectuals, lawyers and judges, and even organized
football fans known as ‘Ultras’.44 Much of their involvement took place outside
the formal negotiation process, which often meant that their impact was limited.
Their objectives included (1) the establishment of democratic system of govern-
ment that empowers ordinary Egyptians; (2) the establishment of a progressive
ruling order that would provide sustenance and dignity to ordinary citizens (often
articulated as a call for ‘social justice’); (3) eradicating corruption; (4) prohibiting
individuals affiliated with the former ruling party from occupying any political
position; and (5) justice for the victims of the former regime’s oppressive measures.

Egypt’s revolutionaries were counterbalanced with what has sometimes been
termed as the ‘deep state’, an even looser grouping of conservative forces within
the state which worked against any form of radical change, whether promoted by
the Brotherhood’s Islamists or the revolutionaries. Prior to 2011, this group of
forces had largely been represented by the National Democratic Party, the
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country’s former ruling party. However, not only was its headquarters in central
Cairo set on fire during the uprising, but it was also formally dissolved shortly
thereafter. Despite these setbacks, the deep state remained a potent political force
throughout the transition. It consisted of a number of groups and institutions, the
more prominent of which were the police, the intelligence sector, the courts, and
parts of the state bureaucracy. Their involvement throughout the transition was
principally motivated by a desire to secure their own survival, and to protect the
rights and privileges that they had accrued within the existing state structure.45

Finally, a small grouping of liberal and secular parties, who were mainly char-
acterized by their general commitment to democratic norms and to establishing
constitutional guarantees that would prevent the Islamization of state and society,
remained active in the process despite their general lack of popular appeal.

The transition roadmap that followed Mubarak’s downfall was characterized by
the manner in which the parties determined their interests and how they acted
upon them. As can be determined from the above, the majority of the parties that
played an important role in the constitutional process prioritized their survival over
everything else. That dramatically increased the stakes for most parties and also
explains the levels of distrust that existed between them. One of the consequences
of this state of affairs is that the parties to the transition incessantly formed and
broke off alliances with each other, always with a view to increasing their own
chances of surviving the transition. On its own, that factor might not have been
particularly damaging, but it was compounded by the parties’ lack of negotiating
and political experience. The result was a number of unnecessary procedural con-
cessions that were entered into unknowingly, which itself caused many of the
parties to try to force through last-minute changes to agreed-upon procedure,
often through the use of violence.

The interim constitution

On 14 February 2011, the SCAF appointed a committee that was tasked with
proposing changes to Egypt’s 1971 constitution as well as a roadmap for the
drafting of a new constitution. The committee’s composition constituted irrefu-
table evidence that the SCAF was seeking to ally itself with the Muslim Brother-
hood. The committee consisted of eight men, almost all of whom were considered
to be senior members of state institutions that were broadly aligned with control-
ling elites’ entrenched interests. They included Tariq al-Bishri (a former senior
judge who had Islamist leanings), Hassan el-Badrawi (vice president of the Supreme
Constitutional Court), Mohamed Hassanein Abdel Al (former dean of Cairo Uni-
versity’s law school), and Subhi Saleh (a lawyer, former member of parliament and
a member of the Muslim Brotherhood). What was most notable about these indi-
viduals is that Egypt’s various revolutionary movements were not represented in
any way, and also that two members out of the eight were linked to the Muslim
Brotherhood. The SCAF had clearly calculated that its best chance of satisfying its
own interests was to ally itself with another hierarchical political actor, and for both
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to guarantee each other’s interests throughout the process.46 Despite the fact that
they were at the height of their power and influence, Egypt’s revolutionary forces
reacted favourably to the committee’s composition.47 No objections were raised as
to its possible political leanings, and there did not seem to be any understanding at
the time of the possible alternatives that existed at the time.

The SCAF requested of the committee that it complete its work as soon as
possible without providing any detailed instructions on the type of changes that it
should introduce. One committee member said that the SCAF’s only request was that
the committee should not be particularly adventurous, which itself was clearly indica-
tive that the SCAF was already leaning in favour of a conservative (as opposed to a
revolutionary) outcome.48 The committee completed its work in ten days without
any meaningful consultation process. Its draft provided for the following process:

The members of the first People’s Assembly and Shura Council (except the
appointed members) [respectively, the lower and upper chambers of parlia-
ment] will meet in a joint session following an invitation from the Supreme
Council of the Armed Forces within 6 months of their election to elect a
provisional assembly composed of 100 members which will prepare a new
draft constitution for the country to be completed within 6 months of the
formation of this assembly. The draft constitution will be presented within 15
days of its preparation to the people who will vote in a referendum on the
matter. The constitution will take effect from the date on which the people
approve the referendum.49

This provision was eventually incorporated as Article 60 in the interim constitu-
tion, and immediately raised a number of concerns. Amongst other things, it was
eerily similar to its counterpart provision from the Iraqi process. They both called
for parliamentary elections and provided very little detail on how the drafters
would be selected or how the constitution would be drafted, and also both
imposed a six-month deadline for completion. Both transition roadmaps also
placed their full trust in electoral results, and did not provide for any other formal
avenues to influence the drafting process. In fact, incredibly, the two countries’
respective roadmaps for transition were so similar that they were both provided for
in Article 60 of their respective texts. It is almost as if the drafters of Egypt’s interim
constitution directly inspired themselves from the TAL, which would be frightening
if true, particularly given the consequences of the Iraqi process.

In an Egyptian context, that arrangement was remarkable for a number of rea-
sons. Firstly, it appeared to have been designed exclusively to satisfy the Muslim
Brotherhood’s interests. It provided for legislative elections, for the new parliament
to elect a drafting body, and for the final text to be submitted for approval in a
referendum within six and a half months. The committee’s proposed process did
not allow for any group other than the country’s political majority to influence the
outcome. That type of arrangement automatically favours political movements
with strong electoral appeal, and given the fact that the Muslim Brotherhood was

46 Zaid Al-Ali



Reconstructing the Middle East; edited by Abdulwahab Alkebsi, Nathan J.
Brown and Charlotta Sparre
Format: Royal (156 × 234mm); Style: Supp; Font: Bembo;
Dir: //ukfs11/Bks_Production/Frontlist Production Teams/eProduction/Live
Projects/9781138666009/DTP/9781138666009_text.3d;

the only organized political force in the country at the time, it was entirely pre-
dictable that the committee’s proposition would be Islamist-dominated. It was
therefore unsurprising that the Muslim Brotherhood campaigned heavily in favour
of the proposed roadmap, to the extent that it argued that it was every Muslim’s
duty to vote in favour of the text.50 On the other hand, the SCAF may have been
a potent political force, but it did not have a party that could compete in the
coming elections and represent its interests in parliament, which in turn meant that
it would not be represented in the constitution-drafting body.

This leads us to Article 60’s second most remarkable feature, which is the fact that
the SCAF did not reject it outright. The committee that drafted Article 60 was
entirely of the SCAF’s making, and the SCAF was not under any obligation to accept
its draft. It could very easily have requested changes, or at least have insisted that the
committee incorporate additional detail to the plan with a view to broadening the
number of parties that could make their voices heard. That the SCAF did not do so
means that it shut itself out of the coming constitutional process, which would likely
mean that its interests would not be prioritized. The question was whether the
SCAF’s approach was merely clumsy and short-sighed in so far as its own interests
were concerned or whether it had actually considered all possible options and had
decided that the interim constitution was in its own best interests. Although an
answer could not be surmised at the time, subsequent events suggested that the
former scenario was the far more likely of the two to be true (see below). Thirdly, and
just as importantly, while some revolutionary forces complained bitterly about the
interim constitution’s content and campaigned against its adoption in the referendum,
they failed to follow through and impact the process in any meaningful way.51

The committee’s amendments to the 1971 constitution and its proposed road-
map were put to a referendum on 19 March 2011, which is to say, three weeks
after the committee completed its work, leaving close to no time for Egyptians to
reflect on the matter. Unsurprisingly given the context, it was approved by a wide
margin.52 Remarkably, however, the text that was finally published and adopted
on 30 March 2011 was different to the one that the people voted for. It included
far more changes to the 1971 constitution, to the extent that the final published
text amounted to an entirely new interim constitution.53 No explanation was
provided but it was obvious to most observers that the SCAF had reconsidered
some of the proposed changes and allowed itself an additional 11 days to prepare a
far more extensive list of changes. This was the first and by no means the last
instance of major political actors in Egypt’s transition unilaterally reconsidering
major process questions after the fact, and without considering the long-term
implications of consulting the public in a national plebiscite merely to ignore the
popular will shortly thereafter.

The ‘supra-constitutional principles’ document

Having failed to prevent the interim constitution from being adopted, many of the
country’s secular, liberal, and revolutionary parties agreed that the process should
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be revised. They understood that Article 60 provided the Muslim Brotherhood
with an enormous advantage and sought to introduce a mechanism that would
limit its opportunity to Islamize Egyptian society. Several suggestions were made,
the first of which was to upend the process such that the constitution should be
drafted before the coming parliamentary elections.54 That suggestion faced sig-
nificant resistance, particularly because it would have required reversing and aban-
doning Article 60 in its entirety weeks after its entry into force. Ultimately, a
lighter version of that proposal was pursued. It consisted of negotiating, drafting,
and agreeing on a set of ‘Fundamental Principles’ (sometimes also referred to as
‘supra- constitutional principles’) prior to the elections. According to the initiative’s
proponents, most of which were liberal and secular groups, the principles would
consist of a number of broad principles that would reconfirm some of the constants
of Egyptian constitutional tradition. The intention was for the principles to bind
the future constitution-drafting committee on some of the most contentious issues,
including the relationship between religion and state, mainly with a view to pre-
venting an Islamist dominated assembly from drastically Islamizing Egyptian
society. As such, the second initiative intended to qualify and supplement the
process that was provided for in Article 60 rather than completely upending it. The
initiative was formally adopted by the Deputy Prime Minister, who organized a
significant amount of outreach on the issue and who circulated a number of drafts,
some of which were published in local newspapers. Also, it later became clear that
the SCAF itself was involved in the drafting process (see below).

Naturally, the Muslim Brotherhood and other Islamist parties were completely
opposed to the idea that anything could bind the future drafting committee. The
Brotherhood saw the effort to draw up the Fundamental Principles as an unprin-
cipled afterthought that was purely designed to circumvent the popular will, and
which essentially violated the terms of a roadmap that had already been agreed
upon, and that was set out in Article 60 of the interim constitution. The Brother-
hood boycotted the process altogether and indicated that it would ignore whatever
was agreed upon by the liberal and secular camps. Other Islamic groups, including
Al-Jama’ah al-Islamiyyah (the Islamic Group), totally rejected the initiative, moving
even to organize a major protest in Tahrir Square on 29 July 2011 to express their
opposition.55

Several drafts of the Fundamental Principles document were published and
provide a very good indication of what the drafters’ intent was at the time.56 The
principles included a number of procedural rules relating to the coming constitu-
tional drafting process and also included a list of substantive provisions that would
theoretically be binding on the future constitutional drafting committee.57 In terms
of procedural rules, Article Third (1) of the final version to have been published
sought to determine the manner in which the constituent assembly would be
composed after the parliamentary elections. Article Third (2) sought to limit the
constituent assembly’s mandate by allowing the SCAF to object to the coming
draft constitution if it found that ‘one or more provisions are contrary to the basic
tenets of the state and of Egyptian society’. Finally, the same article provided that
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the supreme constitutional court would have the final say if the constitutional
drafters refused to amend their draft pursuant to the SCAF’s objection. Although a
more complex and multi-stage constitutional drafting process than what was sug-
gested in Article 60 of the interim constitution would have been welcome, the fact
that these suggestions were made after a referendum had been organized and the
interim constitution had already entered into force made them highly problematic.
Also, the fact that the SCAF was granting itself a role in the proposed new process
was clearly problematic both in the absolute and for many of the country’s major
political actors.

The drafts’ substantive provisions were far more problematic. Although much of
the final version consisted of a bland retelling of some basic political and civil
rights,58 others were explicitly designed to protect the military’s many privileges.
By way of example, Article First (9) provided that the armed forces ‘have as their
mission to protect the country, the integrity, security and unity of its land, and to
defend constitutional legitimacy’, without providing any indication as to what was
meant by constitutional legitimacy or what measures the military could use to
protect it. This lack of detail and clarity raised the possibility that, if the November
draft were adopted, Egypt’s military would have been clearly permitted to inter-
vene in the political process at the time and in the manner that it chose.59 Article
First (9)’s second paragraph was even more problematic. It provided that:

The Supreme Council of the Armed Forces is solely responsible for all matters
concerning the armed forces, and for discussing its budget, which should be
incorporated as a single figure in the annual state budget. The Supreme
Council of the Armed Forces is also exclusively competent to approve all bills
relating to the armed forces before they come into effect.

A number of Egyptians rightly saw this draft provision as evidence of the SCAF’s
intentions to isolate it from any form of civilian oversight.

As a result of all of these as well as other factors, significant violence broke out in
mid-November mainly between revolutionary forces and the police. Several hun-
dred protesters were killed and wounded and the effort to draft the Fundamental
Principles was subsequently abandoned.60

The effort to draft the Fundamental Principles underlined a number of trends
that had already been identified during the drafting and adoption of the interim
constitution. It clearly indicated that the Muslim Brotherhood had understood not
only what its own interests were, but what type of process needed to be followed
to allow for those interests to be satisfied. It also indicated that whereas liberal and
secular opinion had not properly formed and crystallized by March 2011, it had
developed significantly by the summer of 2011 in favour of introducing mechan-
isms to control and limit majoritarian politics during the constitutional drafting
process. This strategy suggests that if the drafting of the Interim Constitution
had taken place over a longer period of time, and if it had involved more public
consultation, then Article 60 might well have looked very different.
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Most importantly, perhaps, the final draft of the Fundamental Principles indi-
cated what type of substantive interests the SCAF sought to achieve. It also showed
that the SCAF had changed its mind about the interim constitution, and that it
agreed that Article 60 should be changed. The entire episode revealed significant
clumsiness on its part and a lack of appreciation of how other political groups would
perceive its actions. Finally, the protests and violence that followed publication of
the final draft revealed the depth of opposition to the notion of revolutionary pri-
vilege, which clearly eclipsed its fear of an Islamic takeover following the coming
elections. The revolutionaries’ capacity to mobilize and sustain significant street
protests proved once again to be a vital mechanism to influence the constitutional
process. However, their success in mobilizing against the draft Fundamental Prin-
ciples in November 2011 only served to illustrate their failure to appreciate what
was being proposed in March 2011 when the interim constitution was adopted.

The 2012 constitution

Parliamentary elections were organized in late 2011 and early 2012 and, as expec-
ted, the results returned important majorities for the Muslim Brotherhood’s Free-
dom and Justice Party (FJP) and its allies. Altogether, all the various strands of
Islamist parties, ranging from puritanical to moderate, obtained 391 seats out of
508, while the remaining of the 116 seats went to a disparate group of liberals,
secularists, left-wing revolutionary parties, and remnants of the previous regime.
One of the first tasks that the new parliament had to complete was to appoint a
constitutional drafting committee (CDC) in accordance with Article 60 of the
Interim Constitution. After a few hiccups, the CDC was finally appointed and
managed to get to work in June 2012. There was significant controversy in how
those 100 individuals were selected: the Muslim Brotherhood-affiliated FJP natu-
rally considered that its electoral success allowed it to dominate the assembly,
whereas the opposition stressed that because parliamentary majorities were transi-
tory, the assembly’s makeup should reflect all components of Egyptian society.

In the end, a poor compromise was reached: the FJP accepted that the Islamists’
crushing majority within parliament should be reduced within the CDC to allow
liberals and other non-Islamists more scope to participate in the negotiations, but
ensured that concessions would have close to no impact by virtue of the CDC’s
rules of procedure. Article 5 of those rules provided that:

The CDC adopts draft provisions one by one and through consensus. If con-
sensus cannot be reached, the draft provision is sent to a joint committee
composed of the CDC’s chair and the relevant specialised committee in order to
review the provision’s wording in accordance with the objections that will have
been made. The provision’s new version will be presented to the CDC in a
subsequent meeting, and will require the support of 67 members at least to be
adopted. If that level of support is not achieved, the provision is voted on again in
a subsequent meeting and may be adopted with the support of 57 members.61
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The mechanism was clearly designed to allow for the FJP and its allies to push
through any wording that it chose regardless of objections that might have been
made. The rules contained no other mechanism to overcome disagreements or to
protect individual rights.

Several factors conspired to create irrecoverable cleavages in the CDC, thereby
ensuring that the FJP and its allies would indeed be forced to rely on Article 5 to
have the final draft constitution passed. Firstly, the FJP entered into a series of
agreements with Egypt’s security establishment and with Salafi movements, while
leaving just about every liberal, left-wing, and secular CDC member out in the
cold. The FJP decided early on to use the 1971 constitution as a starting point for
its discussions, specifically to reassure members of Egypt’s establishment (including
in the security sector) that the CDC would not be engaging in any significant
rehaul of the country’s institutional framework. Thus, for example, wording from
the 1971 constitution according to which women had obligations towards their
family and society (problematic given that men were not under any such obligation
themselves) was maintained in the FJP-drafted constitution. This had the immedi-
ate effect of alienating pro-democracy activists, and forced the FJP to spend much
of its few months in power justifying wording that it was in fact not directly
responsible for.62

The FJP went further by modifying the 1971 constitution to grant the military
all the privileges that it had tried and failed to grant itself during the drafting of the
supra-constitutional principles document. Amongst other things, the final con-
stitution provided for the first time that the minister of defence had to be drawn
from the officer class, that the military’s budget had to appear as a single figure in
the annual state budget law, that a special council that was dominated by the
security services was solely responsible for debating the military’s budget, and also
established the principle that civilians could be tried before military courts. Fur-
thermore, the new constitution failed to resolve the framework for decentraliza-
tion: the 1971 constitution was silent on the issue, and the legislation that was in
force at the time provided that governors were directly appointed by the central
government in Cairo, and did not establish any specific mechanisms to hold gov-
ernors accountable for their actions. The FJP-dominated assembly did not change
this and it was largely considered to be another favour towards the military, given
that a large proportion of governors have traditionally been drawn from the officer
class under the unproven assumption that they are capable administrators. In fact,
the FJP was so embarrassed by these provisions that it simply denied that they
existed, and sometimes argued that they were contradicted by other provisions,
which they were never able to clearly point to.63

The FJP-dominated CDC also had to make a determination about which end of
the political spectrum it would lean towards on religious issues. The Muslim
Brotherhood is a famously secretive organization, which has never been particularly
clear on where it stands on a number of fundamental issues, such as how far free-
dom of belief extends. This caused many liberals and secularists significant con-
sternation, and they worried that the CDC’s makeup combined with its rules of
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procedure could lead to an increased and more restrictive role for religion in the
state and in the public sphere. Early on during the CDC’s work, some of the FJP’s
more senior officials committed to leaving the 1971 constitution’s Article 2
(according to which the ‘principles of Islamic Sharia’ were the principle source of
legislation) untouched, which set many nerves at ease.64 Later on, however, it
emerged that the FJP was working closely with the CDC’s Salafi (ultra-orthodox)
members to draft new provisions on the role of religion. This included provisions
according to which: the personal status of Christians and Jews would be regulated
by their own religious rules (Article 3); al-Azhar would be responsible for inter-
preting the principles of Islamic Sharia (Article 4); and the term ‘principles of
Islamic Sharia’ (which was previously interpreted as being fairly limited in scope)
was redefined in very broad terms to include the entire range of Islamic rules
dating back centuries (Article 219). This was not only regarded by liberals, revo-
lutionaries, and secularists as a betrayal by the FJP, but also clearly illustrated a
preference by the FJP in favour of accommodating Islamic fundamentalists rather
than pro-democracy movements.

The second factor that forced deep divisions within the CDC was the FJP
negotiation methods, which included erratic and unpredictable behaviour as well as
making false promises. Aside from the promise not to amend Article 2, which was
clearly unmet, the FJP’s senior leadership made a series of promises to members of
the liberal, revolutionary, and secular opposition that the constitution would not be
passed over their objections. In particular, promises were made that the constitu-
tional process would continue for as long as necessary until an agreement on all
outstanding issues was reached, and for that purpose President Morsi passed a
‘constitutional declaration’ on 22 November 2012 which extended the deadline for
completion by an additional two months.65 Despite these and other commitments,
the FJP suddenly and without prior notice moved to complete the constitution in a
remarkable 24-hour session which took place before the original six-month dead-
line had even expired. The entire process was so unusual and questionable that just
about every non-Islamist member boycotted the session, robbing the new con-
stitution of the type of inclusivity that it so desperately needed.66 Although the
final draft constitution was approved in a referendum that took place in December
2012, turnout was particularly low (around 33 percent) with 36.2 percent of voters
rejecting the text.67

The Muslim Brotherhood’s approach, which was both majoritarian and also in
conformity with the process that had been set out in Article 60 of the interim
constitution, was deeply problematic for a number of reasons. Firstly, it ignored the
fact that political majorities were almost always temporary, and that majorities can
evaporate very quickly, particularly during periods of transition. Secondly, a
majoritarian approach can cause political rivals to unite in opposition in ways that
might not otherwise have been possible. The result for the Muslim Brotherhood
was that, as a result of its approach, it had successfully managed to alienate the vast
majority of Egypt’s institutions and political groups, as well as large segments of the
international community, which eventually combined forces to end the
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Brotherhood’s rule. A different approach had always been available to the Broth-
erhood: it had indicated on a large number of occasions that it intended for the
constitution to represent a consensus of opinion, but it decided not to follow
through. It also chose to ally itself with the same forces that it feared the most,
namely the military, rather than with more progressive and democratic forces.68 By
choosing to ride the tiger, it took the risk of being devoured, which is what ended
up happening.

The 2014 constitution

In the end, the 2012 constitution remained in force only for six months. From
January to June 2013, the tensions that had been created by the flawed constitu-
tional process were worsened by President Morsi’s questionable leadership, which
led to his ultimate dethroning by the military as well as significant violence during
the months that followed.69 The FJP, which was previously considered to be the
dominant political force in Egypt’s post-2011 environment, was driven under-
ground by a resurgent security state. A new constitutional declaration dated 8 July
2013 suspended the 2012 constitution and called for it to be amended through a
multi-stage process.70 In particular, it provided that:

1. a ten-member committee of experts (the C10) would have one month to
suggest changes to the 2012 constitution;

2. a new 50-member constitutional drafting committee (the C50) would have
two months to prepare a final draft; and

3. a referendum was to be organized within one month of the draft’s completion.

What was most remarkable about this chosen method of proceeding was that it
did not include any direct involvement of the people, whether through elections
or otherwise. Both the C10 and the C50 were to be directly appointed by the
interim president (who was a member of the supreme constitutional court and
therefore deeply entrenched in the state’s legal traditions and institutions). Clearly,
the drafters of the July 2013 constitutional declaration had attributed the failure of
the 2012 constitution to the role that electoral results were allowed to play. The
difficulty now that elections were rejected was finding an adequate mechanism for
ensuring that the C10 and the C50 would be both representative and capable of
drafting a text that would satisfy the needs of the general population. The context
was generally unfavourable: not only did the new ruling authorities decide that the
people could not be trusted to choose adequate representatives, but the pre-2011
ruling regime had essentially decimated Egypt’s political parties, rendering them
mostly empty and elite-driven shells that were detached from the general popula-
tion.71 In addition, much of the academic elite had long been co-opted and forced
to acquiesce in favour of the 1971 constitution; their discourse and ideas included
almost no clear ideas on how to resolve the very deep problems that the state had
been encountering for the past few decades.
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There was therefore a clear and important challenge to be met, but sadly the
chosen method of proceeding merely repeated the flaws of the 2012 process but
from a different side of the political spectrum. A few days after the July 2013
constitutional declaration was issued, six judges and four academics, three of whom
were retired, were brought together to form the C10.72 These individuals were
selected not necessarily on the basis of their expert knowledge, but more for their
loyalty to a conservative vision of Egyptian state and society. Their suggested
changes to the 2012 constitution essentially proposed to shift constitutional practice
back in favour of the 1971 constitution in many respects (including by removing
the few clear improvements that the 2012 constitution had introduced). One of the
only clear innovations that the C10 proposed in its draft was to grant the judiciary far
more independence than it had ever enjoyed in the past. Given the C10’s membership,
it was the clearest manifestation of self-interest that the transition had yet experienced.73

More importantly, perhaps, Article 29 of the constitutional declaration pur-
ported to explain how the C50 should be composed. It provided that the com-
mittee was to be made up of 50 members, who were supposed to represent all
components of Egyptian society. The article provided some examples of which
organizations were entitled to be represented in the Assembly (political parties,
trade unions, religious institutions, etc.), but it did not state how these organiza-
tions would select their representatives, or how many representatives each would
be entitled to. Finally, the article also stated that youth and women should make
up at least ten out of 50 members, which was very similar to the proportion that
they had been allocated under the previous constituent assembly. Remarkably,
Article 29 was almost identical to Article 3 of the supra-constitutional principles docu-
ment, which was originally intended to guide how the CDC would be composed.

When the C50 was finally appointed, many observers were rightly satisfied that
representatives from the Church, al-Azhar, and other recognized institutions were
included; the difficulty, however, was that the large majority of those members were
only involved in a very narrow set of special interests. Representatives of religious
institutions have an interest in religion and national identity; representatives from Egypt’s
agricultural community are equally only interested in agricultural issues and in their own
representation in parliament, etc. Outside of those special interests, these representatives
essentially remained disinterested throughout the discussions or contributed close to
nothing that was of value. The C50 did include around six or seven individuals who
were interested in broader issues, and who were capable of formulating a vision for
reforming the state. However, those individuals were not in control of the drafting
process; they were not asked in any way to present an alternative vision to the current
constitutional framework. If and when they sought to introduce something entirely new,
their ideas would sometimes be entertained, sometimes ignored or rejected, and in the
end they were mostly outvoted by the rest of the C50’s membership. In that sense, it
should not come as a surprise that the constitution that they ended up drafting (the
‘2014 constitution’) is little more than a reformulation of the 2012 constitution
based on the negotiations that took place between special interests, and that it does
not offer a new vision for the state or for the protection of the weak and vulnerable.
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The 2014 constitution maintains, and on occasion worsens, many of the nega-
tive characteristics that have plagued Egypt’s constitutional practice for decades.
Despite the changes that it introduces, the 2014 constitution simply does not
represent the radical shift that its authors maintain. The tribe-like mentality
through which state institutions are granted impressive amounts of independence
and privileges despite the fact that they do not deliver adequate services to the
people has been reinforced, diminishing the potential for democratic accountability
and pressure for improvement.74 The main beneficiary of this method of pro-
ceeding was the military, which managed to secure all the benefits and privileges
that it sought to grant itself through the ‘supra-constitutional principles’ document.

Ultimately, the process that led to the 2014 constitution can be traced back to
Article 60 of the interim constitution. Article 60 set the country on a majoritarian
path, encouraging one party with a temporary and fragile political majority to
dominate the process while alienating the remainder of the population. That not
only had the effect of undermining the resulting constitution’s legitimacy, but it
also undermined the elites’ faith in elections (which was fragile enough to begin
with). The authors of Article 60 have much to answer for, as do all the parties who
failed to rectify its worst elements from 2011 to the end of 2013.

Tunisia

Following the downfall of Zine el Abidine Ben Ali in January 2011, his political
party was quickly dissolved, paving the way for exiled politicians to return and for
new parties and coalitions to be established. Virtually all of Tunisia’s post-uprising
political forces agreed that the former president’s corruption, oppressive policies,
and ineptitude had become a liability even to many of his original supporters, and
that some form of democracy should be established in the country. But that is
where the agreement ended.

Tunisia’s principle Islamist party, Ennahda, which had suffered the brunt of the
previous regime’s oppressive policies, was intent on establishing constitutional
guarantees that would allow it and its members to survive free from oppression in
the country.75 Also, as an Islamist party, it shared with its counterparts in Egypt
the ambition to gradually Islamize Tunisian society partially through a series of
constitutional reforms.76

The remainder of Tunisia’s post-uprising political spectrum was diffused in a
large number of small liberal, secular, conservative, and left-wing parties, virtually
all of which were joined together in a common distrust for Ennahda and Islamist
trends, generally speaking. Although the former president’s political party had been
dissolved, much of the state’s bureaucracy and institutions shared his party’s anti-
Islamist ideology and with time coalesced in a new political grouping (Nidaa
Tounis).77 That entire bloc of parties and coalitions had as its major interests to
prevent the Islamization of Tunisia’s constitution, and to ensure its own survival in
the new political order. Also, the more conservative elements within that same
bloc were clearly desirous to prevent any major restructuring of state institutions.
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Two secular, social democratic parties were an important exception to that trend.
The Congress for the Republic and Ettakatol accepted to form a coalition government
with Ennahda. Both parties were in an ambiguous position for while they were deeply
involved in setting the government’s agenda, they were both also opposed to any
initiative to Islamize Tunisian society. Their interest was therefore in maintaining
government control over the process, while at the same time exercising enough
control on government policy to protect their own individual interests. Given that
those interests overlapped to a certain extent with the parliamentary opposition,
these two parties were afforded significant opportunity to pivot between the two
sides of the political divide, if they could overcome the issue of distrust.

The final major actor in Tunisia’s process was its civil society activists and orga-
nizations, much of which prioritized cross-border learning and state building.

Contrary to other countries in the region, Tunisia’s political spectrum was rela-
tively balanced between religious and secular parties. Another distinction was the
willingness of some parties to reach out to rivals, which has earned the country a
reputation for compromise in a region broadly defined by obstinacy and vio-
lence.78 However, Tunisia’s pre-2011 history of oppression, as well as the marked
ideological cleavage between the two main sides of the political spectrum, led to
deep distrust between Ennahda and its many rivals. Some of Tunisia’s main poli-
tical actors understood the danger that that dynamic created and engaged in a large
number of trust-building initiatives prior to the uprising.79 However, the levels of
distrust were so great that many of those parties or individuals who engaged in
compromise were ostracized by their own camp.80

Establishing the process

Immediately after Ben Ali fled the country, various groups within Tunisia scram-
bled to pick up the pieces and elaborate a transition roadmap. In conformity with
the 1959 constitution, the former speaker of parliament assumed the role of interim
president, and immediately issued a number of decisions that would set the country
on its path. On 18 February 2011, a ‘High Commission to achieve the goals of the
revolution, on political reforms and democratic transition’ (popularly referred to as
the ‘Ben Achour Commission’, after its president Professor Yadh Ben Achour) was
established to act as a type of interim parliament whose main objective was to draft
and adopt the rules that would govern the interim period, including the electoral
law. The existing parliament, which was elected in 2009 and dominated by the
former ruling party, was formally dissolved on 23 March 2011.

The Ben Achour Commission was composed of public intellectuals, leading
academics, respected and independent officials, and political party representatives.
Its president, one of the country’s leading authorities on public law, played a major
role in selecting the Commission’s membership, much of which echoed his views
on republicanism and secularism. The Commission eventually caused some con-
troversy when it discussed rules governing campaign finance and a list of funda-
mental principles (as in Egypt during the same period). Ennahda, which had
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representatives in the Commission, eventually withdrew, complaining of bias and that
the process lacked legitimacy.81 In some sense, that experience was an important
precursor for the difficulties that were to shape the constitutional drafting process
during the following two years.

As a result of a number of factors, including the massive popular mobilization
during the uprising against the previous regime and the legacy of fraudulent elec-
tions, a decision was taken early on that the new constitution would be drafted by
a directly elected constituent assembly. This was in contrast to Iraq and Egypt,
where elected bodies appointed drafting bodies from within or without its mem-
bership. Elections were eventually organized in October 2011, and the results
replicated many but not all of the dynamics that existed in Egypt. A clear cleavage
emerged between the Islamist Ennahda party (which obtained 37 percent of the
popular vote, the best result by far), and the remainder of political forces. How-
ever, whereas the FJP and its Islamist allies were able to dominate the Egyptian
parliament and the CDC by virtue of their overwhelming success in the elections,
Ennahda was left virtually without any other Islamist allies in the Tunisian con-
stituent assembly, which meant that although it was the largest bloc, it did not have
anything near a majority.

As a result, Ennahda would be forced to enter into agreements with non-Islamist
forces to successfully negotiate a final constitution, which was not the case in Egypt.
In November 2011, Ennahda announced that it had formed a coalition with Ettaka-
tol and the Congres pour la Republique (two secular and left-leaning parties),
allowing it to form the first post-revolutionary government. The new coalition,
often referred to as the ‘Troïka’, had a comfortable majority in parliament, which
during the early stages of the process allowed for the three parties to impose its own
agenda without significant difficulty. In addition, many Ennahda members con-
sidered that their electoral success should entitle them to determine government
policy and the permanent constitution’s makeup, despite the fact that it controlled
just over a third of the constituent assembly’s seats. As such, Tunisia was distinct
from Egypt in that it lived through a period of majoritarianism, without the majority.

The first step was to pass key legislation that established Tunisia as a parliamen-
tary system of government during the interim period. The second was to establish
the constituent assembly’s rules of procedure, which provided that members should
be part of ordinary legislative committees as well as constitution-drafting commit-
tees.82 Six thematic committees were established, covering areas such as funda-
mental rights, decentralization, system of government, etc. Most importantly,
perhaps, the rules established a Joint Committee for Cooperation and Drafting,
which was theoretically responsible for coordinating the work of all the other
drafting committees and for preparing the constitution’s final draft:

Rule 103
In parallel with the general Constitutional Committees, the National Con-

stituent Assembly shall establish a Joint Committee for Coordination and
Drafting consisting of:
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- the President of the Constituent Assembly, who shall be ex officio
Chairman,

- the Constitution general rapporteur, who shall be ex officio Deputy
Chairman,

- the first and second assistants to the constitution general rapporteur, and
- the chairmen and rapporteurs of the general Constitutional Committees.
The constitution general rapporteur and his assistants are elected pursuant to

Rule 5 of these Rules.
Rule 104
The Joint Committee for Coordination and Drafting shall be responsible

for:
- the ongoing coordination of work between the general constitutional

committees,
- the preparation of the general report on the draft constitution before its

presentation to the plenary Assembly, and
- the preparation of the final draft of the constitution in accordance with

the decisions of the Assembly.

Together, these two provisions established a committee that would be at the apex
of the constitution-drafting process, without providing the requisite amount of
detail to guide its functioning. By virtue of Rule 103, it was clear that the majority
of the Joint Committee’s members would be drawn from the Troïka through the
Committee’s ad officio members. In addition, Rule 60 provided that all committee
decisions (which included the Joint Committee) should take its decisions by
‘majority vote’. Rule 104 did very little to clarify the relationship between the
Joint Committee on the one hand and the thematic committees. Hence, where a
particular thematic committee included a majority of secular members who were
not drawn from the Troïka, and reached an agreement on substantive issues that
was not to Ennahda’s liking, would the Joint Committee (which would be under
the Troïka’s control) be within its right to make substantive modifications? Also,
where two different substantive committees reach contradictory decisions relating
to the same issue, how should the Joint Committee react? Rule 104 was so devoid
of detail that it opened the door to different interpretations, each of which were
bound to bring with it significant challenges. Remarkably, there is no record of
any of the Constituent Assembly’s members making any reservations about these
two provisions, despite the obvious possibilities that they afforded to Ennahda.

The drafting and negotiation process

Significant problems emerged early on during the drafting process. The first related
to work ethic. More than a year after the constitutional process started, no serious
attempt was made to resolve issues of fundamental importance.83 None of the first
three drafts of the constitution that were circulated (the third of which was com-
pleted in April 2013) provided any clarity on what system of government would be
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adopted.84 Secondly, all parties were guilty of using poor negotiation tactics,
including trickery and obfuscation, all of which undermined the process and caused
unnecessary delays. Thirdly, the process suffered from the fact that no official role
was granted to Tunisia’s many experts in constitutional law or to civil society.
Thus, although hundreds of conferences, seminars, and other meetings were orga-
nized and allowed for civil society to discuss constitutional issues with Assembly
members, the latter were never under any obligation to actually take anything that
was being said to them into account.

In addition, Ennahda’s insistence on behaving as if it controlled a majority of the
Constituent Assembly caused deadlock. This started early on, as a result of the fact
that Ennahda dominated the Joint Committee, which caused its remaining mem-
bers to consistently complain that their views were being ignored and preventing
the Committee from making any progress on a number of fundamental issues.85

Eventually, however, disagreements relating to the relationship between religion
and state caused for the process to break down altogether. Although Ennahda
announced on a number of occasions that it would not seek to include Sharia as a
source of legislation,86 the issue did not die as Islamist members continued to try to
pepper the text with religious references and mechanisms through which religious
principles could be reintroduced into Tunisian positive law. This approach wor-
sened the crisis of confidence between both sides, which eventually reached fever
pitch after two secular members of the Constituent Assembly were assassinated by
unknown assailants.87

Following accusations that the Joint Committee’s rapporteur made a number of
important changes to the draft constitution without consulting the relevant drafting
committees, and after a series of initiatives failed to resolve outstanding points of
contention, the Constituent Assembly’s sessions were suspended in August 2013.
The tension within Tunisia’s political class was significantly amplified by regional
dynamics, including the fact that, weeks before, Egypt’s Islamist president had been
deposed by the military, leading some Tunisians to call for similar action in their
country.88 Protests and counter-protests were organized with worrying frequency
during this period, with rhetoric on both sides deteriorating significantly, bringing
the country dangerously close to the precipice.

Although many of the parties that were represented in the Constituent Assembly
had already been engaging in dialogue sessions outside the Assembly’s formal ses-
sions, it was only after sessions were suspended that these initiatives were taken
seriously. The first element of success was the resolution of the relationship
between religion and state in August 2013 through what was referred to as the
‘consensus committee’.89 More importantly, a series of dialogue sessions was orga-
nized by a group of civil society organizations (collectively referred to as the
‘Quartet’) to resolve outstanding points of contention in both the constitution and
the transition process. The sessions were not traditional mediation sessions, how-
ever, particularly given that Quartet members were leading protagonists in the
discussions with their own interests (which were often not in line with Ennahda’s
own positions). Ennahda eventually conceded in favour of the majority of the

Five years of Arab constitutional reform 59



Reconstructing the Middle East; edited by Abdulwahab Alkebsi, Nathan J.
Brown and Charlotta Sparre
Format: Royal (156 × 234mm); Style: Supp; Font: Bembo;
Dir: //ukfs11/Bks_Production/Frontlist Production Teams/eProduction/Live
Projects/9781138666009/DTP/9781138666009_text.3d;

demands that were made, unsurprisingly in retrospect given that it never had a
majority of support in the country, given its waning popularity throughout the
Constituent Assembly’s life, given the threat that the political crisis posed, and
given how heavily regional dynamics were stacked against it. A few weeks after the
final agreement was entered into, the constitution was finalized and formally
adopted by the constituent assembly by a large majority of its members.90

There is significant debate on the factors that allowed for the deadlock to be
broken, with some attributing Tunisia’s relative success in comparison to Egypt to
Ennahda’s capacity and willingness to compromise on some of the key elements of
its platform,91 while others note more structural factors, such as the absence of oil
wealth or a hereditary system of government.92 Ultimately, Tunisia’s transition
process owed much of its success to two factors: (1) by the end of the negotiation
process, Ennahda found itself without any meaningful allies to speak of, and was
increasingly isolated, with stark examples from across the region as to what further
obstinacy could lead to; (2) political elites took a collective decision to abandon
many of the rules that were established at the start of the process in favour of a
negotiated, consensus-based arrangement that was non-democratic in its form.
Ennahda made the most concessions by far under this arrangement, but considering
the circumstances it was also left with no other reasonable alternative.

Yemen

In comparison with the other case studies that are set out in this chapter, the
Yemeni constitutional process is unique. It has been characterized by a number of
factors including an unfavourable security and economic context, and from a
number of social cleavages and security threats over the past few decades, including
increased activity by militant organizations in various parts of the country. On the
other hand, since 2011, the country benefited from a number of factors including a
deeply fractured political landscape which ensured that no party, alliance, body, or
institution could impose its own transition plan on the population (as in Iraq and
Egypt) and also that the country would not be wedged between two rival camps
(as in Tunisia).

Yemen’s transition also had one other major distinguishing factor which was that
it was a negotiated process. Thus, the former president’s ruling party, the GPC,
remained an active force throughout. In particular, the GPC participated in all the
discussions and negotiation sessions with a view to ensuring its own long-term
survival and to preserve as much of its power and prestige as possible. A constella-
tion of southern parties and movements had a large number of grievances and
objectives that they pursued, including an expansion of southern autonomy
through the establishment of a federal system, reparations for past injustices, and
guarantees against a return of oppression (including by reserving the possibility of
secession). The Houthi movement’s position evolved drastically from 2011
onwards; by the start of 2015, it had grown to become the country’s preeminent
paramilitary force and even appeared to have taken over the presidential palace
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altogether. Throughout the transition, their participation appeared to be designed
to expand their political power in proportion to their military strength. As in other
cases, Yemen’s opposition parties remained concerned by a desire to expand the
political space that they could operate in while civil society remained mainly con-
cerned with the modernization of state institutions and transitional justice issues.

Yemen is also set apart from its peers in the region by the assistance that was
provided by regional and international actors on both process and substantive
issues. This was made possible by the political context and by the succession of
events during 2011. Shortly after Yemen’s uprising began in early 2011, then pre-
sident Ali Abdallah Saleh refused to step down, causing a split in security services,
which pushed the country to the brink of civil war.93 In an attempt to defuse
tensions and avoid a full-blown conflict on their doorstep, the Gulf Cooperation
Council (GCC) proposed in May 2011 an initiative (the GCC Initiative) to resolve
the dispute through a negotiated settlement. Although only one-page long, the
Initiative provided that a government of national unity should be formed, that the
president should resign in favour of the vice president, that presidential elections
should be called within 60 days, and that a constitutional reform process should be
carried out, followed by a referendum and fresh elections. The Initiative was
eventually endorsed by the United Nations Security Council in October 2011 by
virtue of its Resolution 2014 (2011) and by almost all major Yemeni political
forces.

During the months that followed, significant effort was made to negotiate the
mechanism through which the GCC Initiative was to be implemented. The
negotiations were facilitated by the United Nations, in particular through the
offices of Jamal Benomar, who had been appointed Special Adviser to the Secretary
General of the United Nations on the Yemeni crisis. The final version of the
document was entitled the ‘Agreement on the Implementation Mechanism for the
Transition Process in Yemen in accordance with the Initiative of the Gulf Coop-
eration Council’ (the Implementation Mechanism), and was signed in Riyadh,
Saudi Arabia on 23 November 2011.94 The Implementation Mechanism provided
significant detail on how the transition period would be organized. It provided that
it would consist of two phases: (a) the first phase, which was to commence with
the signing of the Mechanism and which would end with early presidential elec-
tions; (b) the second phase which would essentially consist of the process through
which the new constitution would be drafted.

In so far as the constitutional process was concerned, the Implementation
Mechanism provided that, rather than hold parliamentary or constituent assembly
elections, a national dialogue conference should be convened to bring together ‘all
forces and political actors, including youth, the Southern Movement, the Houthis,
other political parties, civil society representatives and women’. It also set out a list
of all the issues that should be discussed by the NDC, including the process
through which the constitution should be drafted, the state’s structure and political
system, reform of the civil service, the judiciary and local governance, national
reconciliation and transitional justice, human rights, the protection of vulnerable
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groups, etc. The Implementation Mechanism provided that the substance of the
NDC’s discussions should be captured in a series of interim and final reports that
would be published online and circulated to the public. It also stated that, after the
NDC were to complete its work, a constitutional drafting committee should be
composed to translate the substance of what the NDC will have agreed into a
concrete proposal for a new constitution. Importantly, the Mechanism also indi-
cated that all decisions should be taken by the committee through consensus. Par-
liamentary elections would only be organized after the new constitution were
completed and entered into force.

The NDC’s internal rules and its makeup were carefully negotiated over a one-
year period, once again with significant assistance from the United Nations. In the
end, the NDC included 565 members, all of whom were chosen based on con-
sensus between the country’s main political forces. The NDC had members from
the country’s main political groups, women’s associations, and youth representa-
tives. The NDC split into nine working groups covering a wide range of issues.
Although the NDC worked past its original deadline of September 2013, it man-
aged to reach detailed agreements on many issues, including the improvement of
oversight and anti-corruption mechanisms, the enforcement of political and human
rights, and the improvement of representation for women.

All of the NDC’s agreements (referred to as ‘outcomes’) were captured in a
series of reports that were made publicly available in both Arabic and English.95

The final published versions included close to 2,000 outcomes, all of which were
theoretically binding on the state and would have to form the basis of the new
constitutional arrangement. The outcomes were difficult to navigate and were
sometimes even contradictory, but they also included a significant amount of detail
relating to a large number of issues that were poised to set Yemen on a very dif-
ferent path in comparison to its recent past. At the same time, although a general
agreement to re-establish Yemen as a federation was reached, the NDC was unable
to make much progress on how that federation would be structured, or what
powers each level of government would have. A new presidential committee was
established to decide the issue, and announced in February 2014 that the country
should have six regions. The announcement was immediately rejected by the
Houthi movement, on the basis that it ‘divides Yemen into poor and wealthy
regions’, as well as by a number of political parties.96 Nevertheless, the transition pro-
cess continued without even acknowledging that the proposed federal arrangement
had been rejected by some of the country’s principle political actors.97

The constitutional drafting committee was formed in March 2014 and was
initially given a period of a few months to prepare a draft constitution that would
have to be based on the outcomes. The committee eventually completed its work
in January 2015, far later than originally expected.98 By that time, security had
deteriorated significantly in the country. In particular, gunmen loyal to the pow-
erful Houthi movement had by then taken control over large parts of the country,
including the capital; on 20 January 2015, they occupied the presidential palace,
and demanded amongst other things that the draft constitution be amended to
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reflect their position on federalism.99 Since then, the country has been engulfed in
a full-blown regional war.

In comparison with the rest of the region, Yemen’s post-2011 transition was
unique. Pursuant to a collective decision that was supported by the international
community, negotiation dynamics were not influenced by electoral results in any
way, given that the roadmap did not provide that any elections should be orga-
nized until well after the constitution was concluded. Instead, the NDC sought to
level the playing field between all political forces by requiring that all decisions be
taken through consensus. While this approach certainly prevented the transition
process from being unduly influenced by electoral results, it created its own
challenges, including the fact that powerful political forces which were capable
of scuttling the entire process were not given sufficient consideration during
substantive discussions. In addition, the NDC process was not an adequate
mechanism to decide major issues that were highly technical in nature, most
important of which was the precise type of federal arrangement that the country
should adopt. At best, the NDC might have discussed the main principles that
should underpin the federal arrangement, while leaving the details to be deci-
ded by a more expert group. Finally, the NDC’s failings led to an unanticipated
third problem, which was that the constitutional drafting committee had to shift
from a purely technical, drafting committee into a decision-making body. Some
of the new state’s most important features were discussed by the committee,
ignoring the fact that some of the country’s most important forces (including the
Houthis) had already declared themselves opposed to whatever outcome would be
reached.100

Conclusion

As the transition processes have progressed from 2011 to 2015, the dynamics that
originally informed each national debate on how the transition should be organized
have also evolved. Whereas the initial concern was the absence of a roadmap and
the new elites’ lack of preparedness, by 2014 the main concern appeared to be how
to adequately capture the best that society had to offer in a context in which
elections were considered to be leading to imperfect outcomes. The relative success
and failure of each country that is impacted by the Arab Spring will depend in
large part on how that dynamic is managed over the long term. While there is
clearly no single solution that can be applied to each situation, several lessons
clearly emerge from all of the above:

1. Before a transition roadmap is firmly established, significant thought should
go into the purpose of elections and what relationship should exist between
electoral outcomes and constitutional processes. Elections in a post-totalitarian
environment will often be unavoidable but fresh elections in such an envir-
onment cannot be the sole determinant or possibly even the main determi-
nant for how constitutions should be negotiated. With that in mind,
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mechanisms should be developed to protect higher objectives than the
narrow interests of transitory political movements.

2. As a corollary of the point above, to the extent that this is possible in each
national context, significant effort should be made between a country’s major
political forces to negotiate the fundamental principles that will bind the state
together, prior to the actual drafting of the final constitutional text.

3. Finally, although they have very little democratic legitimacy to speak of,
future constitution-making processes in the region should carve out a con-
vincing role for progressives, mainly because they are essentially alone in
presenting a convincing alternative to the status quo for each country. Various
mechanisms can be established that allow for progressives to play a role,
whether by forcing constitutional drafters to seriously respond to specific
proposals for reform or by giving the reins to progressives along the lines of
what was done in many other countries.101

In countries where defunct repressive regimes have damaged the very core of
democratic institutions to the extent that the people have few if any convincing
representatives to speak of, significant thought and innovation are required to bal-
ance the demand for immediate democratic gains with the need to pragmatically
negotiate through what will inevitably be troubled political waters. Although
negotiated outcomes do not always conform to the democratic ideal that most of
us aspire to, they offer significant benefits from a purely practical point of view. A
separate but related issue is whether negotiated outcomes can also lead to sig-
nificant substantive progress for ordinary citizens, but that is a matter for another
day.
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