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1 INTRODUCTION

External influence on a constitution-making process can be exercised actively through the
direct intervention of an external actor, or passively through the impact of a series of norms
or rules. A wide range of actors can be involved, including multilateral organizations such as
the United Nations, the World Bank and the International Monetary Fund, individual states,
civil society organizations (including well-established state-funded political organizations
such as the German stiftungen) and individual scholars or advisers who are commissioned by
participants in the constitution-making process itself to provide advice on specific issues.
Recent experience indicates that external actors are almost always motivated by a desire to
ensure the protection of fundamental rights and adherence to international best practice in the
constitution’s final draft. Although this necessarily means that they seek to influence the
drafting process towards a certain outcome, many observers would probably agree that this
type of influence has on the whole been enormously useful in the development of constitu-
tional law in countless countries in recent decades. Importantly, however, recent experience
also shows that different categories of external actor behave according to separate standards
of behavior, sometimes to the extent that external influence can skew constitution-making
processes in favor of undesirable outcomes.

By virtue of the generally accepted principle that nations do not interfere in each other’s
internal affairs, states tend not to intervene directly in the constitution-making process of
other states except under exceptional circumstances, such as in post-conflict situations.
Where foreign state actors are involved, however, a number of concerns arise. Recent expe-
rience shows that where a specific state actor has an interest — political or economic — in the
outcome of a particular drafting process, some of its contributions to the drafting process can
be less than benign. Despite the incredible weight and importance that is rightly attributed to
the act of drafting a constitution, little to no oversight is exercised on the actions of partici-
pating bodies (whether by oversight institutions within the country in question or by oversight
institutions in an external actor’s home country). As a result, foreign state actors often feel at
liberty to place their interests before those of the constitution-making society in question, safe
in the knowledge that their actions will almost certainly not be the subject of review by the
relevant institutions or bodies back home.! The same principle applies to individual actors
acting on their own behalf (including individual advisers who have been retained by consti-
tutional committees, particular political parties or even individual drafters) in constitutional
drafting exercises, who are typically motivated by a desire to contribute positively but who
can also be motivated by self-interest.?

In contrast, within multilateral institutions such as the United Nations, the internal conver-
gence of political interests is often such that the institutions as a whole tend to be incapable of
pursuing any political aim other than encouraging the constitution-making society in question
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to satisfy minimum standards in terms of fundamental rights and democratic governance.
Also, where multilateral organizations such as the United Nations establish local missions to
assist constitution-making societies in the drafting process, the makeup of those missions is
often too diverse to permit any national self-interest to impact the advice given.? On the other
hand, a number of other factors (including institutional weakness, the desire to avoid conflict
or even controversy within the international community of actors, amongst others) can also
impact the manner in which institutions behave during delicate constitutional negotiations,
often forcing them to subordinate their own goals to those of other external actors, in partic-
ular state actors.

The particular identity of the external actors that are involved in a constitution-making
process is but one of the factors that can determine the type of interaction that will exist
between the international community of actors and the constitution-making society in ques-
tion. Other factors include the identity and legal tradition of the constitution-making society
in question, as well as whether the process in question is being organized in a post-conflict
situation. Through the study of a number of recent constitution-making processes, this contri-
bution finds that varying circumstances have sometimes led external actors to exercise their
considerable influence selectively, sometimes favoring particular areas of intervention over
others. At the same time, there is strong evidence that areas of intervention that have been
subordinated in favor of specific interests have in many cases resurfaced in later years as
being particularly problematic. This contribution ends by arguing in favor of more equal
treatment by external actors of areas including fundamental rights and the establishment of
an effective system of government, while at the same time making a more concerted effort to
prevent national drafters from settling on a set of rules that would threaten to increase the risk
of conflict or that would lead to the establishment of ineffective government.

2 CASE STUDIES

It would be natural to expect that external actors would prioritize the protection of funda-
mental rights in all constitutional processes, and that the framework for governance is an
issue that would be carefully studied in all situations with a view to avoiding the establish-
ment of unrepresentative or unresponsive government, or worse to avoid prolonging or insti-
gating a conflict within the country in question. It would also be natural to expect that, where
a constitution-drafting process is part of the effort to end a conflict, the priority would be to
end the conflict in question by adopting a framework or agreement that would be satisfactory
to the warring parties. Iraq, Afghanistan and Bosnia and Herzegovina illustrate the shifting
priorities of external actors, and also demonstrate how the international community of actors
sometimes contributes to the predicament that many states suffer from today.

2.1 Iraq

During the drafting of the 2006 Constitution in Iraq,* the issue of women’s rights proved
particularly contentious, and provoked a number of interventions on the part of the interna-
tional community. Despite an early commitment by the Iraqi drafters, apparent from the first
drafts that were produced in early July 2005, to the general principle of non-discrimination
on the basis of ‘gender, race, [sect], origin, colour, religion, creed, belief or opinion’ (Article
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1, Chapter 2, 20 July draft), a question mark was raised as to whether specific responsibili-
ties would be imposed on women by the constitution, forcing them to conform to a funda-
mentalist vision of society. Article 6, Chapter 2 of the 20 July draft provides that ‘[t]he state
guarantees the fundamental rights of women and their equality with men, in all fields, accord-
ing to the provisions of Islamic Sharia, and assists them to reconcile duties towards family
and work in society’. Despite the lack of detail, and despite the earlier prohibition against
sexual discrimination, the authors of this provision clearly sought to impose their specific
vision of Iraqi society on the entire country, which would see women encouraged to become
mothers regardless of their own personal choice, to dress modestly and in a way that would
not bring disrepute to their male relatives, and to care for their elderly and ill relatives, with-
out necessarily being assisted in any of these tasks by any men, who were not the subject of
any specific obligations under the 20 July draft. Article 6, Chapter 2’s wording was the source
of a great deal of controversy within the Constitutional Committee, and caused consternation
amongst women’s groups, secular Iraqis and members of the international community,
including officials from the United States Embassy and the United Nations. As a result, it was
rewritten in practically every draft that was produced over the subsequent weeks, as opposed
to other provisions such as the principle of non-discrimination, which remained essentially
unchanged until the end of the negotiations. The draft article was eventually replaced by
Article 29 of the final version of the Constitution, according to which: ‘The State shall guar-
antee the protection of motherhood, childhood and old age, shall care for children and youth,
and shall provide them with the appropriate conditions to develop their talents and abilities.’
In the context of Iraqi legal and social traditions, the reference to the protection of mother-
hood is merely a reference to rights that many Iraqis take for granted today, such as mater-
nity care and free health care in maternity wards. What distinguishes the final version from
its original wording is that reference to women’s undefined obligations ‘towards family and
work in society’ was replaced by rights that actually conform to Iraqi traditions. The interna-
tional community’s interventions in relation to this issue were therefore successful in ensur-
ing that all internationally recognized fundamental rights remained protected under the 2006
Constitution.

On the other hand, as the negotiations approached their end, a number of concerns were
raised by many of the drafters and some internationals on the arrangement for federalism. In
particular, by mid-August, the draft provided for a list of exclusive federal powers which
many considered to be exceedingly short (to the extent that central government was deprived
of the power to raise taxes), and for a mechanism that allowed for the formation of future
‘regions’ which barely imposed any limitations on the number of governorates that could
merge to form a region. That arrangement was controversial for several reasons, including
that it had in fact been designed by a minority of parties and incorporated into the draft only
after the US Embassy had taken over the administration of the drafting process, over the
objections of the majority of Iraqi political forces, who had at that point been excluded from
the discussions altogether. In the political climate that was prevalent in Iraq at the time, many
argued that the combination of those two provisions would lead to the formation of three large
ethno-sectarian regions, and possibly even to the breakup of the country altogether. Many
Iraqi drafters were concerned that this arrangement could serve to exacerbate the already
intense civil conflict that had been raging in the country for some time.

That fear was shared by many in the international community. Advisers from the United
Nations completed an internal ‘summary and critical review’ of the draft constitution on 15
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September 2005, one month before the referendum date. It provided in relevant part that ‘the
provisions for the conversion of governorates into a region outside Kurdistan create a model
for the territorial division of the State which in our view leaves the central government under-
powered and possibly under resourced’.’> Professor Yash Ghai, one of the world’s leading
constitutional scholars, acted as Process Adviser to the Chairman of the Iraqi Constitutional
Committee. In an internal report drafted by Professor Ghai with Jill Cottrell and completed
before the referendum date, they explained that the draft constitution ‘could sharpen even
further the divisions within Iraq and pose a serious threat to the unity and territorial integrity
of the country. There are also technical deficiencies in the draft which are to some extent tied
to key substantive provisions and will be hard to remedy. We have serious reservations
whether the [Draft Constitution] as it stands can be fully and effectively implemented, with-
out grave danger to state and society. Our analysis suggests that Iraqis need to give a great
deal more thought to the modalities of its implementation than was possible in the process so
far’.% That opinion was shared with the Iraqgi constitutional committee and some members of
the international community at the time but was not made public until much later.

Despite these concerns, the international community as a whole was not moved to inter-
vene in the way that it did to protect fundamental rights and declared that it was satisfied with
the Constitution’s final text. There was in fact no appetite to debate the issue with the Iraqi
constitutional committee given the insistence by the United States that the process should not
be extended past the 15 October 2005 deadline, despite the fact that the possibility had been
provided for in the interim constitution. The United States was apparently motivated by a
desire to meet a certain number of benchmarks in Iraq, particularly with a view to portraying
an image of progress for the purposes of domestic US politics. Thus, when the text of the
‘summary and critical review’ was leaked to the press, the UN Secretary General’s
Spokesman declared that it did not reflect the UN view and disingenuously added that ‘[t]he
UN view is that the constitution should be judged by the Iraqis. The Secretary-General
welcomed the adoption of the draft, the putting forward of the draft for the referendum, and
this has always been an Iragi-owned and Iraqi-led process, and it is up to them to judge the
constitution’.” Despite this attempt to distance the international community from the consti-
tutional process, the United Nations felt compelled to intervene in relation to Iraq’s electoral
framework precisely two days later when the Iraqi Transitional National Assembly passed a
referendum law that many interpreted as having been designed with a view to disenfranchis-
ing a large proportion of the population. On the same day that the law was approved by the
National Assembly, the United Nations explained to the press that ‘[w]e have expressed our
position to the national assembly and to the leadership of the government and told them that
the decision that was taken was not acceptable and would not meet international standards.
Hopefully by tomorrow the situation will be clarified’. Embarrassed into action, the law was
amended by the National Assembly the next day in a way that was acceptable to the interna-
tional community.

2.2 Afghanistan

The Afghan constitutional process bore witness to an almost identical pattern of behaviour.’
In the period prior to the 2001 war and the introduction of the new constitutional system of
government, Afghanistan was characterized by gross human rights violations (including
particularly inhuman treatment of women) as well as unaccountable and unstable government
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(illustrated by frequent conflagrations throughout the country as well as numerous unconsti-
tutional changes in government). As constitutional discussions commenced in the post-2001
period, the international community was heavily involved through the participation of a
number of institutions (including the Center on International Cooperation at New York
University, the United States Institute of Peace, amongst others), foreign diplomats, and the
United Nations (although the latter purportedly sought to leave a light footprint on the discus-
sions in theory to avoid establishing a culture of dependency on the part of the Afghan author-
ities) (Schoiswohl 2006). Throughout the process, a number of organized interventions were
made by external actors to the Afghan Constitutional Commission in the form of position
papers in order to suggest certain outcomes, mechanisms or wording in relation to specific
issues. In one such intervention, New York University’s Professor Barnett R. Rubin sought
to encourage the Commission to explore mechanisms that would prevent Afghanistan’s
future government from being dominated by one faction or from lapsing into the familiar
pattern of undemocratic and illegitimate rule. In a presentation to the Constitutional
Commission, Professor Rubin advised that ‘as drafters of the constitution you can design a
presidential system that will reduce these risks. Among the methods for doing so are inclu-
sion of a prime minister, the design of the system for electing the president, and the drafting
of the powers of the president, especially in relation to the prime minister, legislature, courts,
and provincial or local government’.! A number of other interventions were made through-
out the Constitutional Commission’s tenure in relation to other issues, including the protec-
tion of fundamental rights.

As the constitutional negotiations accelerated in late 2003, the dynamics of the discussions
transformed. A number of external actors participated in the discussions, and clearly set out
the international community’s interests and its ‘red lines’. In particular, a number of foreign
officials made clear to the Afghan drafters that the international community would not coun-
tenance an outcome that would subject women’s rights to Islamic Sharia and that would not
uphold international standards on fundamental rights (Rubin 2004). Despite the efforts of
some of the more conservative elements in the Loya Jirga, most of the objectives that had
been set by the external actors were achieved. Although the 2004 Constitution provides that
‘[t]he sacred religion of Islam is the religion of the Islamic Republic of Afghanistan.
Followers of other faiths shall be free within the bounds of law in the exercise and perfor-
mance of their religious rituals’ (Article 2) and that ‘[n]o law shall contravene the tenets and
provisions of the holy religion of Islam in Afghanistan’ (Article 3), a specific reference was
included to international law so as to avoid any ambiguity as to how issues relating to human
rights should be decided: ‘The state shall observe the United Nations Charter, inter-state
agreements, as well as international treaties to which Afghanistan has joined, and the
Universal Declaration of Human Rights’ (Article 7).

On the other hand, the transition to the Constitutional Loya Jirga phase of the negotiations
also saw the introduction for the first time in the draft of a system of government that concen-
trated significant power in the office of the president. Previous proposals had provided for a
semi-presidential system of government that would have subjected the president to greater
oversight and control by the legislative branch of government amongst others. The final
proposal that took shape in December 2003, however, provided for a powerful directly
elected president who was solely responsible for appointing the prime minister as well as
other key officials and who was not subject to a vote of no-confidence in the legislature,
except for an impeachment process requiring an almost unattainable super-majority (Article
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69). Given the state’s institutional weakness and the volatility of previous administrations, a
number of concerns were raised that the proposed framework could encourage the illegitimate
capture of power. Some advisers suggested that collegiate systems of government should be
adopted to avoid concentrating too much power in the hands of one individual. None of these
concerns was raised by the international community and by those external actors that had
established red lines in relation to the role of Islam before the final adoption of the
Constitution in January 2004. Some suggestion has been made that the United States and the
United Nations had a vested interest in ensuring a strong presidential system centered around
the person of Hamid Karzai (Thier 2006).

2.3 Bosnia

In Bosnia and Herzegovina (‘BiH’), external actors were equally if not even more involved
in the discussions that led to the adoption of the 1995 Constitution, and also spearheaded the
effort to reform the constitution a decade later.!! However, as a result of various circum-
stances, including a desire to end the country’s civil war, the international community
pursued a different set of priorities, to the extent that the values that it had established as ‘red
lines’ in both Afghanistan and Iraq were relegated in favor of a number of other concerns. In
particular, the BiH Constitution establishes a delicate system of checks and balances, which
is designed to provide equal representation to each of BiH’s ‘constituent peoples’ (Bosniacs,
Croats and Serbs) in each of the national institutions. Indeed, other than in the Central Bank
and the Constitutional Court, each group has a veto power over all essential decision-making.
This structure was intended to ensure that ethnic groups would remain equal, but it also gives
each ethnic group ultimate decision-making power in relation to any matter that it considers
important. In this sense, each group is sovereign. Thus, the three-member Presidency is
encouraged to act by consensus. If that fails, two members may adopt a decision, but the
dissenting member may then declare that decision ‘destructive of a vital interest of the Entity
from the territory from which he was elected’ in which case the matter is referred to the legis-
lature of the ethnic group from which the dissenting member of the Presidency was elected
(Article V(2)(d)). The BiH Constitution also establishes a Parliamentary Assembly, in which
each group is granted a veto power. The Assembly is composed of a lower chamber (the
House of Representatives) and an upper chamber (the House of Peoples), which is to be
composed exclusively of members of the three ‘constituent peoples’ (Article IV). Both must
approve a bill before it can be considered to be law (Article IV(3)(c)). Each of BiH’s main
ethnic groups enjoys a de facto veto by virtue of the quorum requirement, according to which
at least three Bosniac, three Croat and three Serb delegates must be present in each of the
House of Peoples sessions to be valid (Article IV(3)(d)). The Dayton Accords also estab-
lished an Office of the High Representative (OHR), which has a responsibility to ‘monitor the
implementation of the peace settlement’ (Article III(T)(a) of Annex 10) which includes over-
seeing the ‘establishment of political and constitutional institutions in Bosnia and
Herzegovina’ (Article 1(1)).!? The High Representative has since intervened in BiH’s gover-
nance structure on a number of occasions, including to grant a number of authorities to the
state that were not originally provided for by the Constitution.!3

This clearly discriminatory regime was endorsed by all the external actors that participated
in the drafting process, including the United States and the European Union, mainly for the
purpose of seeking an accommodation between the three principal warring factions and with
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a view to ending the conflict. Thus, although the new Constitution and the remainder of the
Dayton Peace Accords did successfully achieve that objective, the rights of minorities and
fundamental freedoms such as the right to racial and religious equality were subordinated to
the Constitution’s horizontal distribution of powers, making it impossible for BiH to live up
to the commitments it undertook when it joined the Council of Europe.'4 During the follow-
ing decade, the new state made little progress in resolving its many political, social and
economic difficulties. In particular, the two ‘entities’ failed to cooperate towards a strength-
ening of the state, with all three ‘constituent peoples’ entrenching themselves in ethno-sectar-
ian positions, often leading to paralysis within parliament and government. The prospect of
acceding to the European Union served as an incentive for some to reform the Constitution,
but was ultimately insufficient to cause any real momentum to reform.!>

An opportunity to amend the Constitution presented itself in 2005 when a number of exter-
nal actors (including officials from the United States and the European Union) encouraged
the eight major political parties that were represented in the Parliamentary Assembly to form
a constitutional working group with a view to making a number of amendments. Despite the
heavy involvement of external actors (the Secretariat that was tasked with composing a final
list of suggested amendments was exclusively staffed by non-BiH officials), the proposal that
was eventually put together focused almost exclusively on clarifying governmental proce-
dures with a view to making the state more efficient and creating a path towards European
integration, whereas fundamental freedoms such as the right to equality did not register
during the discussions. The final proposal that was eventually put together would have
increased the number of powers that are attributed to the State (Amendment I), simplified the
law-making process by reducing the powers of the House of Peoples (Amendment II), and
established new rules relating to the election, mandate, powers and procedures of the
Presidency (Amendment III), as well as entirely new provisions relating to the election,
mandate, powers and procedures of the Council of Ministers, of the Prime Minister, and even
of individual Ministers (Amendment IV).!0 Significantly, however, in their effort to bring
BiH closer to European integration, the suggested reforms sought to introduce the following
wording into Article III of the BiH Constitution: ‘State institutions are responsible for nego-
tiating, developing, adopting and implementing, and the functioning of laws necessary for the
fulfillment of European standards, as well as political and economic conditions linked with
European integration’. Neither the BiH negotiators and drafters, nor the external actors that
were so instrumental in designing the changes, sought to define the term ‘European stan-
dards’, which was somewhat surprising considering how vital this matter was to the negotia-
tions — the proposal therefore sought to solve one difficulty by replacing it with what would
inevitably have become an interpretative nightmare for officials and the courts alike. In addi-
tion, the proposed changes explicitly sought to maintain the Constitution’s discriminatory
horizontal distribution of powers between BiH’s three ‘constituent peoples’. The proposals
were eventually put to a vote in the House of Representatives during April 2006, but failed
to meet the two-thirds majority required by Article X of the Constitution and therefore did not
take effect.!”

It was eventually left to two private citizens of BiH, one Jewish and one Roma, to bring a
claim against the BiH state before the European Court of Human Rights in which they took
issue with their ineligibility to stand for election to the House of Peoples and to the
Presidency on the basis of their ethnic and religious backgrounds. The court ultimately
decided in favour of the complainants, arguing that their ‘continued ineligibility to stand for
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election to the House of Peoples of Bosnia and Herzegovina lacks an objective and reason-

able justification’.!8

3 PATTERNS OF INTERACTION

The above case studies, as well as a number of other recent constitution-making processes,
illustrate a number of developments in comparative constitutional practice. Amongst other
things, external influence has today extended its reach to all areas of law to the extent that
advice is given and pressure is exerted in relation to socio-economic rights, although within
each area of law important limitations often work against the exercise of influence (3.1). Our
case studies also show that disagreements can arise between external actors and national
drafting committees and that the outcome of such a disagreement will often depend on a
number of factors, including the type of disagreement that has emerged (3.2).

3.1 The Reach and Limitations of External Influence

Whether by virtue of international conventions, established norms or practices, or the weight
of world opinion, external influence can be felt in relation to every area of constitutional law,
including fundamental rights, of governance structures, and even macroeconomic policies
(Backer 2009). At the same time, however, there are relatively few areas in which a sufficient
degree of consensus exists internationally to allow for constitution-making societies to be
compelled to adopt a specific outcome. Although most observers would probably welcome
the fact that drafters remain free to decide upon whatever options present themselves, past
experience nevertheless shows that national drafting committees can sometimes adopt certain
arrangements that can lead to or prolong conflict, or that can result in unrepresentative or inef-
fective government.

On the issue of fundamental rights, a growing number of scholars today agree that there
exists a core number of norms that transcend international borders and must be reflected in
the constitutional law of any nation that today wishes to be part of the community of
nations.!'? These values were greatly influenced by the US Bill of Rights and are easily recog-
nized in many basic texts around the world, including the constitutions of Afghanistan, BiH
and Iraq.2? The consensus on this issue does not enjoy much depth, however, as the agree-
ment only extends to the enumeration of some rights and does not cover a number of issues
that are considered fundamental by some and not by others, while the equally important
matter of implementation barely registers at the stage of constitutional negotiations
(Goldsworthy 2010). The result is that in countries such as Iraq or Ethiopia, which provide
for the protection of basic rights in their fundamental texts, life goes on in the courts and in
prisons as if those rights did not exist, not necessarily as a result of bad faith or evil intent,
but through a number of factors, including a failure in the law-making and regulatory
processes. Put another way, in many jurisdictions around the world, constitutional principles
in relation to basic rights often remain just that, and are not translated into concrete rules to
be followed by state officials, in part as a result of the state in question’s failure, but also
because of the lack of adequate attention that this issue receives amongst those actors and
individuals that focus so much of their efforts on encouraging the inclusion of rights in consti-
tutional texts.
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A number of scholars have also maintained that international law has evolved to the point
where one can speak of a right to democratic governance (Grant 1999: 102). Although there
is some debate as to the existence of such rights or whether there is any means to enforce them
in practice (Griffin 2000), there is little question today that the international environment is
such that there exists a strong expectation both within and without countries that are involved
in a constitution-making exercise that any new framework for governance must include some
provisions that limit the exercise of government through any number of practices and norms,
including the rule of law, democratic elections, the establishment of supreme audit institu-
tions, amongst others. There was never any question in Afghanistan, BiH and Iraq that these
principles and mechanisms would not be provided for in the respective constitutional texts.
The difficulty once again is that aside from general principles, there is very little agreement
about how democratic governance should function in practice, or even what the constituent
elements of notions like the rule of law actually are.?! From Bosnia to Iraq, judicial indepen-
dence has been a long-standing constitutional principle, which was applied in both countries
in ways that would be unacceptable in the West. As both countries adopted their most recent
constitutions, both were bequeathed by US officials judicial councils that were for the first
time responsible for managing the judiciary’s internal affairs. Since that time, both Iraq and
Bosnia have sought to adapt to the new institutional framework, but the notion of indepen-
dence itself continues to encounter strong resistance in the halls of government, with senior
officials wondering how a judge can be considered to be independent if the state pays his or
her salary. Similar difficulties have arisen in relation to electoral systems and the relation-
ships between the executive and legislative branches of government. The separation of
powers is never challenged as a general principle, but the level of agreement between national
actors is as shallow as international consensus on these same issues.

In the period following the collapse of the Soviet Union, as the Washington Consensus of
neo-liberal economic policies spread its influence to new geographic areas, so too was its
weight felt in the context of modern constitutional negotiations. The threat of being excluded
from the international monetary system as well as from debt markets was sufficient in most
cases to encourage most constitution-making societies to set aside what are now considered
to be outdated economic policies in favor of open market policies. As South Africa began its
discussions on the formulation of a final text, subtle influence from the World Bank and the
International Monetary Fund helped convince the African National Congress to abandon
some of the more left-wing elements of its programme. In Iraq, the drafting process that led
to the adoption of the interim constitution in 2004 was heavily influenced by American jurists
and officials, many of whom were affiliated to the US Republican Party,?? which led to Iraq’s
heavily entrenched welfare system being limited by a sense of neo-liberal realism.?3
Nevertheless, states still retain enough flexibility to decide whether or not to guarantee strong
socio-economic rights, as shown by the Iraqi example. During the negotiations that led to the
adoption of Iraq’s permanent Constitution in 2005, American advisers left a much lighter
footprint, particularly in relation to the section on ‘Rights and Liberties’ (Section Two), there-
fore allowing enough room for the re-emergence of a number of socio-economic rights that
most Iraqis feel automatically entitled to. For example, the 2006 Constitution provides that
the state shall guarantee, without limitation, ‘social and health security, the basic require-
ments for living a free and decent life, and shall secure for them suitable income and appro-
priate housing’, ‘health care’, ‘the right to live in safe environmental conditions’, and ‘free
education at all stages’ (Articles 30, 31, 33 and 34).
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3.2 Categories of Disagreement

Although external actors and national drafting committees do not always see eye to eye, not
all disagreements are of the same order of magnitude, in terms of both the legal tenure of the
relevant subject matter area, as well as the possible repercussions of the arrangement that the
national drafters are proposing to adopt. Three categories of disagreement exist:

(1) there is first the situation in which the constitution-making society itself is seeking to
establish a new constitutional order that would amount to a ‘gross violation’ of funda-
mental rights, including basic human and democratic rights;

(i) the situation in which there is a disagreement between the constitution-making society
and external actors in relation to an area that does not concern fundamental rights, but
on which there is a consensus on what is commonly referred to as ‘international best
practice’; and

(ii1) the situation in which some elements of the international community, perhaps even a
totality of the external actors that are involved in the constitutional process itself, have
a ‘difference of opinion’ in relation to a matter that does not concern fundamental rights
and on which there is no established or recognized best practice internationally.

It has been suggested elsewhere that, as a general response to all departures from western
liberal constitutional values, the court of world opinion (through ‘transnational dialogue’)
should be used to pressure the constitution-making society in question to amend the relevant
wording (Sunder 2005). Although a necessary component of any attempt to encourage
constitutional reform within a particular country, world opinion alone is insufficient, partic-
ularly in those numerous countries where government is unresponsive to local, let alone
world, opinion.?* In addition, although fundamental rights can often be a source of
contention in modern constitution-making processes, the most heated and dangerous
disagreements often surround governance-related issues (particularly matters that affect the
exercise of power and access to funds), where none of the negotiating parties’ positions can
easily be identified as more ‘liberal’ than the others. A more nuanced approach is required,
one that will necessarily vary depending on the type of constitutional arrangement that is at
issue.

3.2.1 Gross violations

Despite advances in recent decades on the issue of fundamental rights, some constitution-
making societies have wavered dangerously close to adopting specific wording that would,
if implemented, have led to a violation of a number of fundamental rights. This was the case
in Iraq and Afghanistan, where the international community intervened in order to prevent
the adoption of wording that, many assumed, would have legitimized gender discrimination
as well as other important violations. There is significant agreement between policy makers
and scholars alike that some form of direct intervention is permissible or even required in
the event fundamental rights are threatened.

In the past, where particular countries have adopted constitutional arrangements that
indisputably violate fundamental rights, the international community deployed a number of
mechanisms to force a change to the offending wording. The clearest examples are perhaps
the international reaction to Southern Rhodesia’s unilateral declaration of independence in
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1965 and to the establishment of the Apartheid regime in South Africa. Both situations
involved the establishment of discriminatory legal regimes that deprived the vast majority
of the populations of both countries of basic human and democratic rights on the basis of
race. The racism inherent in both systems was so blatant that the international community
was prompted into action: in the case of Rhodesia, the United Nations General Assembly
called for military intervention, while the Security Council established an economic sanc-
tions regime;?> the South African state was frequently targeted for condemnation by the
United Nations, leading many nations to divest from South African interests altogether.?®
Another possibility that has been raised would be to exclude offending nations from the
community of nations through the use of the United Nations’ accreditation process, although
that option remains theoretical for now as the United Nations is yet to develop any specific
criteria that can be applied to reject a request for accreditation (Griffin 2000).

At the same time, however, the evidence also clearly shows that the international commu-
nity considers that certain interests are of such paramount importance that they trump funda-
mental rights. This was the case in BiH, where the right to equality was clearly subordinated
in favor of the effort to end that country’s conflict, despite legitimate complaints that peace
could very well have been achieved without such a compromise.

3.2.1 Disagreements on international best practice

Although the term has not been clearly defined, ‘international best practice’ refers to those
areas that are not governed by a binding international treaty or norm, and that do not relate to
fundamental rights, but on which scholars, officials and practitioners alike universally accept
that specific practices are preferable to others. By way of example, the principle of judicial
independence (which is today understood to entail financial independence, self-regulation by
the judiciary of its own internal affairs, the absence of political pressure on members of the
judiciary, etc.) has been universally accepted by the international community as a vital
component of any functional constitutional system.?’” Thus, whereas all past Iraqi constitu-
tions paid lip-service to judicial autonomy while at the same time ensuring that judges would
remain under the control of the executive, the 2006 Constitution provides for the first time for
the establishment of a ‘Higher Judicial Council’ that is responsible for managing the judi-
ciary’s affairs independently of all other branches of government (Article 90). Other areas in
which scholars and practitioners recognize the existence of international best practice include
the principle of decentralization (which today entails the right of local communities to choose
their own representatives and officials, and for the distribution of powers between central and
local government to be firmly established and not left to be modified at will by the central
government), as well as the requirement that central government should be provided with the
necessary resources to satisfy its constitutional obligations, amongst others.?8 As already
mentioned, despite significant progress, the areas in which an established and widely
accepted practice has been reached remain relatively limited.?

In practice, the difficulty for external actors will be to identify those situations in which,
despite their expertise in local affairs, drafters have nevertheless agreed upon a set of rules
that, if implemented, would increase the risk of conflict or lead to unresponsive government.
Despite the unavoidably difficult working conditions, Afghanistan and Iraq both show that it
is possible to identify departures from best practice even in the context of intense pressure to
reach an agreement within short deadlines. It was thus that many of the international advis-
ers that were party to the negotiations remarked at the time that Iraq’s federal authorities
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could not fulfill their obligation to ‘preserve the unity, integrity, independence, and sover-
eignty of Iraq’ (Article 109) without the power to raise taxes, and that the 2006
Constitution’s permissiveness in the formation of new regions was likely to increase ethno-
sectarian tensions at a time of already intense civil conflict.3? Similarly, Afghan drafters
were warned against establishing an overly powerful office of the president, particularly
given their country’s long history of institutional weakness, which could potentially serve as
an incentive to seize power through illegitimate means.3! In both cases, however, the inter-
national community remained firmly divided on which system of government should be
adopted. Despite the warnings of the independent advisers that were involved in the process,
the dominant foreign state actor favored the position adopted by one of the negotiating
parties over all others, rather than making an objective determination of what arrangement
was most likely to lead to effective government. Developments since the respective consti-
tutions entered into force have given truth to the warnings that were made and have dramat-
ically illustrated the dangers that inappropriate constitutional arrangements can create.3?

3.2.3 Differences of opinion

The third category of disagreement covers areas of law other than fundamental rights and
where there is no international best practice, which would include matters such as the type of
supreme audit institution that should be established, to which branch of government the audit
institution should be answerable, the mechanisms on future constitutional amendment,
specific types of social and economic rights, term limits, amongst others. Although it would
be natural to expect external actors to concede in favor of national constitutional actors where
this type of disagreement arises, there is evidence once again of external actors seeking to
skew agreements in favor of particular outcomes and over the objections of national actors.
In the delicate negotiations that eventually led to the adoption of the Comprehensive Peace
Agreement in Sudan, the interest of US and Norwegian officials was to skew the agreement
in favor of the Southern Sudanese, in a way that would have been attractive to the US and
Norway’s domestic Christian communities. Although they were successful in modifying the
draft, the changes were quickly rejected by Khartoum’s negotiators, who reacted by down-
grading the international community’s entire involvement in the drafting process (Dann and
Al-Ali 2006).

4 THE IMPACT OF NORMATIVE VALUES ON EXTERNAL
INFLUENCE

The behaviour of external actors is guided by several fundamental norms, including state
sovereignty, the need to prevent and remove all ‘threats to peace’, to protect fundamental
rights, and to ensure the establishment of stable and effective government. However, in the
absence of any oversight, external actors have developed an ad hoc approach to constitutional
processes, in which the importance of certain values rises and falls depending on the circum-
stances. There is a strong argument, however, based on the legal rules already in place and
the available evidence, that although external actors should always exercise deference in
favor of local rules, traditions and expertise, there are some principles that should always
guide the hand of external actors.
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4.1 A Sovereignty and the Principle of Non-interference

According to the traditional understanding of sovereignty, a state could only be sovereign if
it was the sole authority capable of exercising force within specific borders such that it was
subject to no authority other than international law. That notion has long served as a means
to prevent or discourage external interference or involvement in the internal matters of a
particular state. Based on a large body of doctrine and established practice, the United
Nations Charter sought to codify that understanding in its Article 2(7), according to which
‘[n]othing contained in the present Charter shall authorize the United Nations to intervene in
matters which are essentially within the domestic jurisdiction of any state or shall require the
Members to submit such matters to settlement under the present Charter; but this principle
shall not prejudice the application of enforcement measures under Chapter VII’. Although the
Charter simultaneously provides that the United Nations has as its objective to prevent and
remove all ‘threats to the peace’ (Article 1), international practice has leaned strongly in favor
of a limited interpretation of that term.33

That principle has been strained in recent decades under the weight of a large number of
doctrinal, legal and political developments. In the first instance, throughout the twentieth
century, the majority of the world’s states have agreed to curb their own sovereignty through
the establishment of multilateral institutions such as the World Trade Organization, which
have subjected member states to huge volumes of transnational rules, forcing many to make
significant changes to their own domestic legislation in ways that were often unexpected.’*
Also, the network of international court systems have broadened their jurisdiction both
substantively and geographically, particularly with the establishment of the International
Criminal Court and the increasing number of hybrid courts in operation.

From an institutional perspective, ever more states are turning to international organiza-
tions such as the United Nations to participate and sometimes even play a key role in what have
traditionally been considered to be sensitive internal processes. For example, the international
community participated in the electoral process in both Afghanistan and Iraq, in terms of moni-
toring and capacity development, but also in administering the electoral process itself. In both
countries, the United Nations appointed staff to key positions in national electoral and
complaints commissions, and has also participated in the counting process and in announcing
official results (while at the same time providing the international community’s seal of
approval). Similarly, in Bosnia and Herzegovina, the President of the European Court of Human
Rights is mandated by the Bosnian Constitution itself to appoint three members to serve full
terms in its Constitutional Court. Finally, despite the absence of any international agreements
on the matter, the involvement of the international community in the inner workings of national
constitution-making processes has become a reality. Indeed, an increasing number of constitu-
tional drafting processes are in and of themselves taking place through some form of interna-
tional administration, including Iraq (where the 2004 interim constitution was drafted under a
recognized international occupation of the country), Sudan (in which the Intergovernmental
Authority on Development and a number of western states participated in the mediation process
that led to the adoption of the Comprehensive Peace Agreement, and where they continue to
play an important role through the Assessment and Evaluation Commission) and East Timor
(where the constitutional process was directly administered by the United Nations) (Dann and
Al-Ali 2006). Finally, the international community has for 15 years been directly involved in
administering BiH’s constitutional structure through the OHR.3¢
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The pace at which multilateral institutions are being established and the rate at which
states are willingly surrendering their own authority in relation to a large number of subject
matter areas establishes beyond question that the traditional understanding of sovereignty is
evolving in favor of a more integrated legal order. However, a number of scholars and inter-
national officials have argued that sovereignty has eroded even further and towards an under-
standing that imposes on states a number of duties towards the polity that exists under their
authority and that such a duty gives rise to enforceable rights, regardless of whether or not the
state in question accepts that it is subject to such a duty. Since the end of the Cold War,
dozens of hitherto undemocratic states have sought to establish accountable government and
to strengthen the protection of fundamental rights within their borders, leading a number of
scholars to claim that democratic governance has become an enforceable right.3” A number
of international officials with an interest in the protection of human rights have taken the
argument even further, maintaining that a failure on the part of a state to protect its own citi-
zens constitutes a ‘threat to the peace’ under Article 1 of the United Nations Charter and
therefore imposes a duty to intervene on the international community.3® Meanwhile, devel-
opments over the past two decades, including the Balkan wars, September 11 and the inva-
sions of both Afghanistan and Iraq, have encouraged still others to argue in favor of
intervention in the case of internal civil conflict in order to promote, preserve or establish
democracy or even in the event of passive security threats.”

Despite the introduction of democratic and fundamental rights in the debate on sover-
eignty, the content of those rights remains undefined in the absence of a binding treaty or an
international agreement (Griffin 2000). As a result of that, as well as a number of other
factors, the suggestion that the international community should have the right to intervene
where a particular state has failed to protect its citizens’ basic rights has remained particularly
controversial. According to Professor Dominik Zaum, ‘[s]tate practice suggests that human
rights, human security, welfare and democracy have become important elements of the beliefs
that legitimize authority held in particular by western members of the international commu-
nity, though not necessarily of all states in the world. [However] even among western states,
the notion of sovereignty as responsibility does not seem to have evolved to the extent that
all human rights violations, and in particular a right to democratic governance necessarily
justify military intervention.’#? Opinions in the world community tend to reflect that view,
particularly given the concern amongst many in the developing world of renewed domination
on the part of western nations,*! and based on the accusation of double standards which saw
western nations intervene militarily for the protection of the civilian population in Kosovo,
but ignore a much more violent and destructive conflict in Rwanda during the same period.*?

4.2 ‘Threats to Peace’ and Constitutionalism

While the relationship between state sovereignty and the duty of intervention remains
ambiguous today, there is scarcely any debate whatsoever on how the responsibility to
prevent and remove all ‘threats to the peace’ impacts the interaction between external actors
and the constitution-making society in question. Most contemporary authors that have
addressed this issue tend to focus on individual drafting processes without necessarily
discussing the impact of external influence, or limit their deliberations to whether external
actors should intervene at all, without entering into how different interests and principles
should interact in theory and in practice (Feldman 2005; Sunder 2005). A number of impor-
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tant questions are therefore left open for debate, and are informed by recent experience,
including the three case studies discussed earlier in this chapter.

Are ‘threats to peace’ of such paramount importance that they constitute an overriding
factor that force constitutional processes and external actors to set aside all other concerns?
Although a precedent was established in BiH, where some fundamental rights were set aside
in favor of the general effort to end the conflict in that country, there is a strong argument
against generalizing that practice. Aside from the fact that there are genuine arguments that
have yet to be addressed that peace in countries such as BiH can be achieved without compro-
mising basic freedoms, the logical conclusion of the tendency to prioritize the achievement
of peace over all other interests leads to bleak scenarios in which the international commu-
nity can be brought to encourage the suspension of democracy and individual freedoms with-
out limitation where it is considered that ‘peace’ is at risk. That possibility rings especially
true considering that fundamental rights are in fact the only rules that are binding under inter-
national law — as discussed earlier, there is as of yet no concrete right to democracy, which
leads one to assume that there are less theoretical and legal impediments to suspending demo-
cratic governance in the event of a threat to peace. In addition and in any event, external
actors in both Iraq and Afghanistan followed a different standard of behavior, working to
ensure the protection of all fundamental rights (at least partly in order to respond to the
concern that both countries could either lapse or continue in the tradition of Islamic intoler-
ance while under international tutelage), regardless of the increasingly dangerous nature of
the conflicts that had already commenced in both countries.

If anything, the result of any analysis of the relationship between the need to eliminate
‘threats to peace’ and constitutionalism is wholly different. Recent experience clearly shows
that external actors have an especially important role to play in the establishment of stable,
effective and responsive government (regardless of whether or not international best practice
relating to governance is legally enforceable or not under international or national law), given
the impact that issues including the distribution of state funds and the horizontal distribution
of powers can have in encouraging conflict. External actors should in fact always work on the
basis that poor governance represents as important a threat to peace as the failure to guaran-
tee equality or to guarantee other fundamental rights under a constitution. The difficultly in
practice will be to develop some form of mechanism which will prevent external actors,
particularly foreign state actors, from acting on the basis of what is most politically expedi-
ent (as was the case in Iraq, where external actors favored one side in the constitutional
discussions merely with a view to forcing an early conclusion of the discussions, and in
Afghanistan, where the purpose of their intervention was to ensure that political allies would
benefit from the constitutional negotiations) rather than what is most likely to produce a posi-
tive outcome for the people of the country in question.

5 CONCLUSION

Recent constitution-making societies illustrate the progress that has been made in compara-
tive practice, but also show that more effort needs to be made to understand the manner in
which the international community and national constitution-making bodies should interact
in practice. Although one can no longer exist or function without the other in our new glob-
alized world, very little thought has gone into understanding the implications of and the rules
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that should guide their interaction. External actors clearly have much to contribute to the
exercise of drafting a constitution, but there is cause to be concerned about the ramifications
of their involvement, particularly in the case of foreign state actors that have a vested inter-
est in the outcome. At the same time, however, significant miscalculations have been made
by national drafting bodies themselves, despite their inherent expertise in their own affairs,
underlying the importance of involvement by the international community. Moving forward,
greater interaction between the two sides is inevitable, but hopefully in an environment in
which factors such as the self-interest of external actors will have less of an impact. The chal-
lenge moving forward will be to ensure the enforcement of a mechanism that will prevent
such factors from playing a role in constitution-making processes in the future.
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